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PURPOSE 

The purpose of this Association shall be to bring into closer contact by association and 
communication lawyers. barristers and solicitors who are residents of the United States 
of America, or any of its possessions, or of the Dominion of Canada, who are actively en- 
gaged wholly or in (substantial) part in the practice of that branch of the law pertaining 
to the business of insurance in any of its branches, and to Insurance Companies; for the pur- 
pose of becoming more efficient in that particular branch of the legal profession and to 
better protect and promote the interests of Insurance Companies authorized to do business 
in the United States or Dominion of Canada; to encourage cordial intercourse among such 
lawyers, barristers and solicito:s, and between them and Insurance Companies generally. 
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At the mid-winter meeting of the Executive Committee, 
the activities and purposes of the Association were fully re- 
viewed. It was their conclusion that the Association has 
demonstrated its worth, and, by its activities proven that it 
is worthy of the loyal support of its members. Its growth 
in members and service to the business of insurance has 
steadily increased. Particularly the Legislative Committee, 
with its like committees in each state, has proven effective in 
aiding the companies in preventing the enactment of harm- 
ful legislation. This service will be increased as the insur- 
ance companies may request, within certain limitations. 
The careful selection of members, which requires vote of 
approval of each member of the Executive Committee—two 
negative votes will defeat—has brought together a composite 
body of home office counsel and practicing lawyers who 
specialize in insurance problems. 


It was the concensus of opinion that the Association will 
go forward, grow in service and in influence. 


Your Executive Committee has fixed the date of the 
1938 Annual Meeting of the members of the Association for 
August 31st, September 1st, 2nd and 3rd, and has selected 
the Grand Hotel, Mackinac Island, Michigan, as the place 
for the meeting. 


The Grand Hotel is one of the largest and most attrac- 
tive resort hotels in the United States. Mackinac Island 
is indeed a beautiful spot where many points of historical 
interest are to be found. Fishing, golf, tennis and other 
outdoor sports will be made available for those attending the 
meeting. There will be floor shows and dancing each even- 
ing. Make a mental note of the date of the meeting and 
plan to spend your vacation at the Grand Hotel, Mackinac 


Island. 
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SAFETY 


For some time I have read with interest 
of the activities of the insurance companies 
and various organizations in behalf of safety. 
This movement, so fostered, is undoubtedly 
producing results in certain parts of the 
United States, and some cities have materially 
reduced their death and personal injury rate 
due to accidents. 

Our President has appointed a General 
Safety Committee. I am sure that this com- 
mittee will be of material assistance to the 
insurance companies and to others through- 
out the year in their campaigns in behalf of 
safety. 

We, as insurance lawyers, are vitally in- 
terested in this movement and I believe, 
through our Association, may render assist- 
ance to our General Safety Committee and 
membership which will be of value to all 
parties interested in this great subject. 

Our Association is particularly interested 
in scientific laws governing the use of the high- 
ways by pedestrians and motor vehicles. 

A review of scientiiic surveys of the accom- 
plishments of intelligent safety campaigns 
shows an amazing decrease in fatal and serious 
accidents in cities where the police, the public 
and the motorists have been made “safety 
conscious,’ and in cities where safety infor- 
mation has been disseminated, and where 
practical and scientific highway laws and 
regulations have been enforced. 

If this Association, through its membership, 
should be instrumental in reducing the ap- 
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palling loss of life and the economic waste due 
to personal injuries and destruction of prop- 
erty, we should all be happy and proud to 
know that we have had a part in the great 
work of our organization, for we would not 
only be serving our clients, the insurance com- 
panies, and protecting ourselves against 
serious accidents, but we would also be serv- 
ing our fellowmen. 
*=2 « 


OCCUPATIONAL DISEASE—STAN DARD 
FORM COMPENSATION POLICY 


Paragraph B of the standard form com- 
pensation policy insures employers against 
liability to employees for damages in actions 
at law. Does this standard form of com- 
pensation policy protect the employer against 
an action at law by an employee for an oc- 
cupational disease? 

Some companies attach a rider to their 
standard form compensation policy expressly 
excluding coverage for occupational disease, 
using the words “occupational disease.” The 
Supreme Court of Alabama, in the case of 
Gentry v. Swann Chemical Company, 174 So. 
530, held that although no recovery could be 
had for an “occupational disease’ at common 
law, recovery could be had by an employee 
against his employer for a disease occurring 
in the course of his employment due to the 
negligence of the employer, both under the 
common Jaw and under the Employer’s Lia- 
bility Act if the provisions of the act were 
violated. (It was further held that the Ala- 
bama Workmen’s Compensation Act would 
not apply to an occupational disease.) The 
court declared: 


“There is some confusion in the decided 
cases in the different jurisdictions as to 
what constitutes ‘an occupational disease’ 
as to which the common law imposes no 
liability on the master, but the weight of 
authority and the best-considered cases sus- 
tain the view that this rule of the common 
law is restricted to disease resulting from 
the ordinary and generally known risk in- 
cident to the particular employment and 
long continued work therein as to which, 
at common law, the master owed the servant 
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no duty. It does not apply to a disease re- 
sultinz from the tort of the master, such as 
the negligence to furnish the servant a 
safe place within which to work.” (Citing 
cases. ) 


It is important that insurance counsel study 
their contracts, and especially their riders ex- 
cluding occupational disease, to determine 
whether or not the present verbiage of the 
exclusion is suificiently broad to exclude cov- 
erage where the employee has suffered a dis- 
ease in the course of his employment, due to 
the negligence of the employer, which is not 
an “occupational disease” according to the 
definition of the above case. 

Your Editor wishes to publish an article on 
this subject in an early issue of the Journal; 
he would, therefore, like for a member to 
volunteer to write such an article. 

x ok x 


ATTEMPT TO SHACKLE FEDERAL 
JUDGES 


There is a bill now pending in the Senate 
and being considered by the Judiciary Com- 
mittee which would deprive Federal District 
Judges of their right to comment on the evi- 
dence, thereby making a Federal District 
Judge, in the words of Judge Merrill E. Otis 
of Missouri, a “referee of the game” rather 
than “governor of the trial.” The inherent 
dangers of the bill have been pointed out by 
Judge Otis, who is United States District 
Judge of the Western District of Missouri, in 
an address, “The Judge to the Jury.” 

The bill reads as follows: 


“Be it enacted by the Senate and House 
of Representatives in the United States of 
America in Congress assembled that upon 
the trial of any case, civil or criminal, be- 
fore a jury in any District Court of con- 
tinental United States, or in any Federal 
Court of continental United States au- 
thorized to try cases with the aid of a jury, 
the form, manner and time of giving and 
granting instructions shall be governed by 
the law and practice in the state courts of 
the state in which such trial may be had, 
and the judge shall make no comment upon 
the weight, sufficiency or credibility of the 
evidence or any part thereof, or upon the 
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character, appearance, demeanor or credi- 
bility of any witness or party except as 
such comment is authorized in trials of such 
cases by the law and practice in the state 
courts of the state where such trial is had.” 


The bill has already passed the House 
without a dissenting voice or vote. There was 
no debate, no public hearing. The bench and 
bar were not even consulted. The mislead- 
ing title was amended only after the bill was 
passed! 

In discussing the merits of the bill, Judge 
Otis has declared: 


“One cannot intelligently weigh the 
merits of the attack unless he has in mind 
clearly the exact nature of the power at- 
tached and of what that power consists. 
This power consists of several elements: 
First—the power to state the really con- 
troverted issues. Second—the power to re- 
move from the jury’s consideration false 
issues that accidentally have crept in or pur- 
posely have been injected. Third—the 
power fairly to sum up and arrange the 
testimony offered. These are essential 
elements of the power. To do these things 
effectively they must be done orally, with 
freedom of repetition, freedom of illustra- 
tion, and after arguments of counsel, so that 
the enlightenment they give will not be 
utterly eclipsed. 

“The fourth element in the power, expres- 
sion of opinion by the judge as to how some 
issue of fact should be resolved, as to the 
credibility of witnesses, in actual practice 
is an element seldom used; it is a power 
reserved for that rare case when outrageous 
pettifoggery requires an immediate correc- 
tive, convincing and complete. Mere knowl- 
edge of the existence of that power oft- 
times nips pettifoggery in the tender bud.” 


May I suggest that each of you write your 
senator, particularly the senators who are 
members of the Judiciary Commitee, in refer- 
ence to H. R. 4721 and voice your opposition. 
I also suggest that you obtain a copy of the 
address delivered by Judge Otis. This great 
address has been published by the executive 
committee of The Lawyers Association of 
Kansas City, Missouri and merits the con- 
sideration of every attorney. 
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Standing Committees of the Association 


UNAUTHORIZED PRACTICE OF LAW 


Chairman: Oscar J. Brown, State Tower Build- 
ing, Syracuse, New York. 

Raymond N. Caverly, 80 Maiden Lane, New York 
City. 

Willis Smith, Security 
North Carolina. 

Royce G. Rowe, 4750 Sheridan Road, Chicago, 
Tilinois. 

Harry S. Knight, Sunbury Trust Building, Sun- 
bury, Pennsylvania. 


Bank Building, Raleigh, 


SAFETY COMMITTEE 


Chairman: Francis M. Holt, Graham Building, 
Jacksonville, Florida. 

Oliver R. Beckwith, 151 Farmington Avenue, Hart- 
ford, Connecticut. 

Wilbur E. Benoy, A. I. U. Citadel, Columbus, 
Ohio. 


HOME OFFICE COUNSEL COMMITTEE 


Chairman: Henry W. Nichols, National Surety 
Corporation, 4 Albany Street, New York City. 

Patrick F. Burke, Indemnity Insurance Company 
of North America, 1600 Arch Street, Philadelphia, 
Pennsylvania. 

Raymond N. Caverly, Fidelity & Casualty Com- 
pany, 80 Maiden Lane, New York City. 

George L. Naught, American Surety Company, 100 
Broadway, New York City. 

Royce G. Rowe, Lumbermens Mutual Casualty 
Company, 4750 Sheridan Road, Chicago, Illinois. 

Ambrose B. Kelly, American Mutual Alliance, 919 
North Michigan Avenue, Chicago, Illinois. 

Garner W. Denmead, New Amsterdam Casualty 
Company, Baltimore, Maryland. 

Allan E. Brosmith, Travelers Insurance Company, 
700 Main Street, Hartford, Connecticut. 

John A. Luhn, Fidelity & Deposit Company of 
Maryland, Baltimore, Maryland. 


SPECIAL LIFE INSURANCE COMMITTEE 


Chairman: Frank Spain, Massey Building, Birm- 
ingham, Alabama. 

W. Calvin Wells III, Lamar Life Building, Jackson, 
Mississippi. 

Ardian F. Levy, United States National Bank 
Building, Galveston, Texas. 


HEALTH AND ACCIDENT COMMITTEE 


Chairman: Alva M. Lumpkin, 
Building, Columbia, South Carolina. 

Thomas L. Johnson, Jackson Building, Asheville, 
North Carolina. 


Central Union 


Estes Kefauver, Provident Building, Chattanooga, 
Tennessee. 

Julius C. Smith, Jefferson Standard Building, 
Greensboro, North Carolina. 

Joseph H. Collins, 1 Madison Avenue, New York 
City. 

Welcome D. Pierson, First National Building, Ok- 
lahoma City, Oklahoma. 

G. J. Cleary, Mutual Benefit Health & Accident 
Association, Omaha, Nebraska. 


FIRE AND MARINE INSURANCE COMMITTEE 


Chairman: Cassius E. Gates, Central Building, 
Seattle, Washington. 

George E. Beechwood, Packard Building, Phila- 
delphia, Pennsylvania. 

William Hogsett, Grand Avenue Temple, Kansas 
City, Missouri. 

C. F. Merrell, Consolidated Building, Indianapolis, 
Indiana. 

Elias Field, 15 State Street, Boston, Massachusetts. 

Joseph G. Sweet, Financial Center Building, San 
Francisco, California. 

Charles W. Sellers, Guardian Building, Cleveland, 
Ohio. 


WORKMEN'S COMPENSATION COMMITTEE 


Chairman: G. Dexter Blount, Equitable Building, 
Denver, Colorado. 

Robert M. Nelson, 1001 Columbian Mutual Tower, 
Memphis, Tennessee. 

Herbert W. J. Hargrave, 15 Washington Street, 
Newark, New Jersey. 

J. L. Cleary, First National Bank Building, Grand 
Island, Nebraska. 

Allan E. Brosmith, 700 Main Street, Hartford, 
Connecticut. _ 

W. L. Kemper, Shell Building, Houston, Texas. 

J.Mearl Sweitzer, 502 Third Street, Wausau, Wis- 
consin. 


COMMITTEE ON CASUALTY INSURANCE 


Chairman: Wayne Ely, Bank of 
Building, St. Louis, Missouri. 

A. B. Keller, National Bank Building, Pittsburg, 
Kansas. 

Joe Crider, Jr., 650 South Spring Street, Los 
Angeles, California. 

Adlai H. Rust, State Farm Mutual 
Bloomington, Illinois. 

-E. Smythe Gambrell, Haas-Howell Building, At- 
lanta, Georgia. 

Hugh D. Combs, United States Fidelity & Guar- 
anty Co., Baltimore, Maryland. 

Kenneth B. Hawkins, The Rookery, 
Illinois. 


Commerce 


Building, 


Chicago, 
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COMMITTEE ON LIFE INSURANCE 


Chairman: Robert L. Webb, National Reserve 
Building, Topeka, Kansas. 

Ernest Woodward, Kentucky Home Life Building, 
Louisville, Kentucky. 

Calvin Wells III, Lamar Life Building, Jackson, 
Mississippi. 

Byron K. Elliott, John Hancock Mutual Life In- 
surance Company, Boston, Massachusetts. 

Joseph H. Collins, 1 Madison Avenue, New York 
City. 

J. M. Grimm, Merchants National Bank Building, 
Cedar Rapids, Iowa. 

B. Allston Moore, 4 Broad Street, Charleston, 
South Carolina. 

Pat H. Eager, Jr., Standard Life Building, Jackson, 
Mississippi. 
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COMMITTEE ON FIDELITY & SURETY 
INSURANCE 


Chairman: Garner W. Denmead, New Amster- 
dam Casualty Company, Baltimore, Maryland. 

Henry W. Nichols, National Surety Corporation, 
4 Albany Street, New York City. 

Alvin R. Christovich, American Bank Building, 
New Orleans, Louisiana. 

Stevens T. Mason, 
Detroit, Michigan. 

Ralph R. Hawxhurst, 
Chicago, Illinois. 

Oliver R. Beckwith, The Aetna Casualty & 
Surety Company, 151 Farmington Avenue, Hart- 
ford, Connecticut. 

Harry P. Lawther, Tower Petroleum Building, 
Dallas, Texas. 


National Bank Building, 


1 North LaSalle Street, 


General Legislative Committee 


Chairman: Russell M. 
Street, Columbus, Ohio. 

R. B. Montgomery, Jr., 1304 Canal Bank Build- 
ing, New Orleans, Louisiana. 

George W. Yancey, 1007 Massey Building, Birm- 
ingham, Alabama. 


Knepper, 5 East Long 


Ambrose B. Kelly, 919 North Michigan Avenue, 
Chicago, Illinois. 


Hervey J. Drake, 1 Park Avenue, New York City. 


John A. Luhn, Fidelity & Deposit Company of 
Maryland, Baltimore, Maryland. 


State Legislative Committees 


ALABAMA 


Chairman: Fred S. Ball, Jr., First National Bank 
Building, Montgomery. 

Frank E. Spain, Massey Building, Birmingham. 

J. P. Courtney, First National Bank Building, 
Mobile. 


ARIZONA 

Chairman: J. Early Craig, 
Bank Building, Phoenix. 

H. M. Fennemore, National Bank Building, Phoenix. 

Harold L. Divelbess, Professional Building, Phoenix. 


Phoenix National 


ARKANSAS 
Chairman: Verne McMillen, Southern Building, 
Little Rock. 
E. A. Henry, Donaghey Building, Little Rock. 
R. W. Rodgers, Jr., Hart Building, Texarkana. 


CALIFORNIA 
Chairman: Joe G. Sweet, Financial Center Build- 
ing, San Francisco. 
Edwin J. Loeb, Pacific Mutual 
Angeles. 
Henry W. Catlin, 433 South Spring Street, Los 
Angeles. 


Building, Los 


COLORADO 
Chairman: Wm. E. Hutton, Capitol Life Build- 
ing, Denver. 
Arthur H. Laws, University Building, Denver. 
Edward L. Wood, Gas & Electric Building, Denver. 


CONNECTICUT 


Chairman: Allan E. Brosmith, 700 Main Street, 
Hartford. 
Wilson Jainsen, Hartford. 


Arthur B. O’Keefe, 153 Court Street, New Haven. 


DELAWARE 
Chairman: James R. Morford, Delaware Trust 
Building, Wilmington. 
Abel Klaw, Dupont Building, Wilmington. 
William Prickett, Delaware Trust Building, Wil- 
mington. 


DISTRICT OF COLUMBIA 
Chairman: Edwin S. Puller, Woodward Building, 
Washington. 
Arthur P. Drury, Colorado Building, Washington. 
Charles W. Arth, Albee Building, Washington. 


FLORIDA 


Chairman: Francis M. Holt, Graham Building, 
Jacksonville. 

C. L. Brown, Security Building, Miami. 

R. W. Shackleford, Tampa Theater Building, 


Tampa. 


GEORGIA 


Chairman: Chas. S. Reid, 22 Marietta Street, 
Atlanta. 

Graham Wright, 
Rome. 

E. Clem Powers, Citizens and Southern National 


Ban Building, Atlanta. 


National City Bank Building, 
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IDAHO 
Chairman: Oliver O. Haga, Idaho Building, Boise. 
R. P. Parry, 1st National Bank Building, Twin 
Falls. 


ILLINOIS 
Chairman: Albert C. Schlipf, 1st National Bank 
Building, Springfield. 
Henry Driemeyer, 24 North Main Street, East St. 
Louis. 
Louis F. Gillespie, Reisch Building, Springfield. 


INDIANA 
Chairman: C. F. Merrell, Consolidated Building, 
Indianapolis. 
Jacob S. White, Merchants Bank Building, In- 
dianapolis. 
Wilmer T. Fox, Citizens Trust Building, Jeffer- 
sonville. 


IOWA 


Chairman: Frederic M. Miller, Equitable Build- 
ing, Des Moines. 

Deloss P. Shull, Davidson Building, Sioux City. 

B. F. Swisher, Waterloo Building, Waterloo. 


KANSAS 
Chairman: Robert L. Webb, National Reserve 
Building, Topeka. 
J. D. Fair, Schweiter Building, Wichita. 
Douglas Hudson, Marble Building, Fort Scott. 


KENTUCKY 
Chairman: Ernest Woodward, Kentucky Home 
Life Building, Louisville. 
Max B. Harlin, Tenth Street Building, Bowling 
Green. 
J. P. Hobson, Jr., 1st National Bank Building, 
Pikeville. 


LOUISIANA 
Chairman: Richard B. Montgomery, Jr., Canal 
Bank Building, New Orleans. 
L. W. Brooks, Louisiana National Bank Building, 
Baton Rouge. 
Alfred C. Kammer, Hibernia Bank Building, New 
Ov-leans. 


MAINE 


Chairman: Alton C. Wheeler, 86 Main Street, 
Auburn. 

Wm. B. Mahoney, 120 Exchange Street, Portland. 

Brooks Whitehouse, 57 Exchange Street, Portland. 


MARYLAND 


Chairman: Robert R. Carman, Maryland Trust 
Building, Baltimore. 

J. Lloyd Harshman, Hagerstown. 

Charles T. LeViness, III, Munsey Building, Balti- 
more. 
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MASSACHUSETTS 


Chairman: John W. Downs, 11 Beacon Street, 
Boston 

Gay Gleason, 33 Broad Street, Boston. 

Byron K. Elliott, John Hancock Mutual Life In- 
surance Company, Boston. 


MICHIGAN 


Chairman: Clifford M. Toohy, Dime Savings 
Bank Building, Detroit. 

William C. Searl, Auto-Owners Insurance Company, 
615 North Capitol Avenue, Lansing. 


MINNESOTA 


Chairman: Charles N. Orr, Minnesota Building, 
St. Paul. 

L. P. McNally, 1st National-Soo Line Building, 
Minneapolis. 

E. A. Roberts, 156 East 6th Street, St. Paul. 


MISSISSIPPI 


Chairman: L. Barrett Jones, Lamar Building, 
Jackson. 

William H. Watkins, Standard Life Building, Jack- 
son. 

W. Calvin Wells, Lamar Life Building, Jackson. 


MISSOURI 
Chairman: James T. Blair, Jr., Bacon Building, 
Jefferson City. 
Walter R. Mayne, 506 Olive Street, St. Louis. 
Grover C. James, Joplin National Bank Building, 
Joplin. 


MONTANA 
Chairman: John K. Claxton, Silver Bow Building, 
Butte. 
Roy H. Glover, 1st National Bank Building, Great 
Falls. 


NEBRASKA 
Chairman: F. B. Baylor, Sharp Building, Lincoln. 
Ralph P. Wilson, 1st National Bank Building, 
Lincoln. 
Charles F. McLaughlin, City National Bank Build- 
ing, Omaha. 


NEVADA 
Chairman: E. F. Lunsford, 1st National Bank 
Building, Reno. 
B. L. Quayle, Ely. 
Miles N. Pike, P. O. Box 2465, Reno. 


NEW HAMPSHIRE 
Chairman: Philip H. Faulkner, 5 St. James Street, 
Keene. 
Maurice F. Devine, Bell Building, Manchester. 


NEW JERSEY 


Chairman: Albert E. Burling, West Jersey Trust 
Building, Camden. 

Edward A. Markley, 1 Exchange Place, Jersey City. 

Paul H. Guilfoil, 15 Washington Street, Newark. 
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NEW MEXICO 
Chairman: Francis C. Wilson, Sena Plaza, Santa 


Fe 


Car! H. Gilbert, A. B. Renehan Building, Santa Fe. 


NEW YORK 


Chairman: Robert E. Dineen, Syracuse. 

William D. Hassett, Liberty National Bank Build- 
ing, Buffalo. 

Donald Gallagher, 11 North Pearl Street, Albany. 


NORTH CAROLINA 


Chairman: Willis Smith, Security Bank Building, 
Raleigh. 
John M. Robinson, Law Building, Charlotte. 


Robert Ruark, Lawyers Building, Raleigh. 


NORTH DAKOTA 


Chairman: Gordon V. Cox, Little Building, Bis- 
marck. 

Clyde L. Young, 1st National Bank Building, Bis- 
marck. 

A. R. Bergeson, O’Neil Block, Fargo. 


OHIO 


Chairman: Russell M. Knepper, 5 East Long Street, 
Columbus. 

Don McVay, Leroy. 

Wm. G. Pickrel, Union Trust Building, Dayton. 


OKLAHOMA 


Chairman: Remington Rogers, Philcade Building, 
Tulsa. 

Carl Kruse, Bass Building, Enid. 

V. P. Crowe, Ist National Bank Building, Okla- 


homa City. 


OREGON 
Chairman: R. W. Wilbur, Board of Trade Build- 
ing, Portland. 


PENNSYLVANIA 


Chairman: J. Borton Weeks, Pennsylvania Bank 
Building, Chester. 

Harry S. Ambler, Jr., 12 South 12th Street, Phila- 
delphia. 

Russell R. Yost, Johnstown Trust Building, Johns- 
town. 


RHODE ISLAND 
Chairman: Harold A. Andrews, Industrial Trust 
Building, Providence. 
Henry M. Boss, Jr., Turks Head Building, Provi- 
dence. 
Clifford A: Kingsley, Turks Head Building, Provi- 
dence. 


SOUTH CAROLINA 
Chairman: Ashley C. Tobias, Jr., Carolina Life 
Building, Columbia. 
J. Waties Waring, 35 Broad Street, Charleston. 
_ H. J. Haynsworth, Chamber of Commerce Build- 
ing, Greenville. 
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SOUTH DAKOTA 
Chairman: Karl Goldsmith, Pierre National Bank 
Building, Pierre. 
Albert R. Denu, 
Rapid City. 
Perry F. Loucks, Way-Penny Building, Watertown. 


1st National Bank Building, 


TENNESSEE 
Chairman: Thomas G. Watkins, Stahlman Build- 
ing, Nashville. 
Harry G. Poore, Fidelity Bankers Building, Knox- 
ville. 
W. Percy McDonald, Commerce Title Building, 
Memphis. 


TEXAS 


Chairman: Wm. Thompson, Republic Bank Build- 
ing, Dallas. 
Ireland Graves, Norwood Building, Austin. 


Claude V. Birkhead, Gunter Building, San Antonio. 


UTAH 
Chairman: Ralph T. Stewart, Continental Na- 
tional Building, Salt Lake City. 
J. D. Hurd, Continental Building, Salt Lake City. 
Geo. A. Critchlow, Continental Building, Salt Lake 
City. 


VERMONT 


Chairman: Wm. N. Theriault, Capital Savings 
Bank Building, Montpelier. 

Gelsie J. Monti, 116 North Main Street, Barre. 

Walter S. Fenton, Mead Building, Rutland. 


VIRGINIA 


Chairman: Hill Montague, Travelers Building, 
Richmond. 
Harvey B. Apperson, Boxley Building, Roanoke. 


Harvey E. White, Citizens Bank Building, Norfolk. 


WASHINGTON 


Chairman: Cassius E. Gates, Central Building, 
Seattle. 
Charles T. Hutson, Exchange Building, Seattle. 


B. H. Kizer, Old National Bank Building, Spokane. 


WEST VIRGINIA 


Chairman: Thomas B. Jackson, Kanawha Valley 
Building, Charleston. 

Frank C. Haymond, Haymond Building, Fairmont. 

E. A. Marshall, First Huntington National Bank 
Building, Huntington. 


WISCONSIN 
Chairman: Robert J. Sutherland, The Power & 
Light Building, Madison. 
James E. Coleman, Bankers Building, Milwaukee. 
Charles Cashin, Stevens Point. 


WYOMING 


Chairman: M. A. Kline, 
Cheyenne. 

H. B. Durham, Consolidated Royalty Building, 
Casper. 

John D. Dawson, Douglas. 


Majestic Building, 
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State Membership Committees 


ALABAMA 


Chairman: Fred S. Ball, First National 
Building, Montgomery. 

R. L. Lange, First National Bank Building, Birm- 
ingham. 

William H. Armbrecht, Jr., First National Bank 
Building, Mobile. 


Bank 


ARIZONA 
Chairman: Harold L. Divelbess, 
Building, Phoenix. 
Raymond N. Campbell, P. O. Box 70, Yuma. 
W. E. Patterson, Valley Bank Building, Prescott. 


Professional 


ARKANSAS 
Chairman: Grover T. Owens, 
Building, Little Rock. 
A. L. Barber, Donaghey Building, Little Rock. 
Richard L. Arnold, 304 State Line Avenue, Tex- 
arkana. 


Exchange Bank 


CALIFORNIA 


Chairman: Joe G. Sweet, Financial Center Build- 
ing, San Francisco. 

Joe Crider, Jr., 650 South Spring Street, Los An- 
geles. 

Philip C. Sterry, 634 South Spring Street, Los 
Angeles. 


CANADA 


Chairman: W. C. Davidson, 
Building, Toronto, Ontario. 

F. W. Hackett, 507 Place d’Armes, 
Quebec. 

Louis S. St. Laurent, K. C., 65 St. Anne Street, 
Quebec. 


K. C., Lumsden 


Montreal, 


COLORADO 


Chairman: Lowell White, Equitable Building, 
Denver. 
William T. Burris, P. O. Box 654, Pueblo. 
William A. Bryans III, First National Bank Build- 


ing, Denver. 


CONNECTICUT 


Chairman: George N. Foster, 955 Main Street, 
Bridgeport. 


Samuel E. Hoyt, 205 Church Street, New Haven. 


DELAWARE 


Chairman: Abel Klaw, Dupont Building, Wilm- 
ington. 

James R. Morford, Delaware Trust 
Wilmington. 

William Prickett, Delaware Trust Building, Wilm- 
ington. 


Building, 


DISTRICT OF COLUMBIA 


Chairman: J. Crawford Biggs, Southern Building, 
Washington. 

Charles W. Arth, Albee Building, Washington. 

Frank F. Nesbit, Metropolitan Bank Building, 

Washington. 


FLORIDA 


Chairman: Francis M. Holt, Graham Building, 
Jacksonville. 

G. L. Reeves, Wallace S. Building, Tampa. 

H. Reid DeJarnette, First National Bank Building, 


Miami. 


GEORGIA 


Chairman: E. Smythe Gambrell, 
Building, Atlanta. 

James M. Hull, Jr., Southern Finance Building, 
Augusta. 


Hass-Howell 


IDAHO 


Chairman: Oliver O. Haga, Idaho Building, Boise. 
R. P. Parry, First National Bank Building, Twin 
Falls. 


ILLINOIS 


Chairman: George M. Weichelt, Rookery Build- 
ing, Chicago. 

Albert C. Schlipf, First National Bank Building, 
Springfield. 

Herbert L. Bloom, Lumbermens Mutual Casualty 
Company, 4750 Sheridan Road, Chicago. 


INDIANA 


Chairman: Arthur L. Aiken, 
Building, Fort Wayne. 

Jacob S. White, Merchants Bank Building, In- 
dianapolis. 

M. Edward Doran, Union Trust Building, South 
Bend. 


Citizens Trust 


IOWA 


Chairman: Rex H. Fowler, Crocker Building, 
Des Moines. 
Deloss P. Shull, Davidson Building, Sioux City. 


B. F. Swisher, Waterloo Building, Waterloo. 


KANSAS 


Chairman: A. B. Keller, National Bank Building, 
Pittsburg. 
Robert Stone, National Reserve Building, Topeka. 
J. B. Patterson, Union National Bank Building, 


Wichita. 
KENTUCKY 

Chairman: Robert M. Coleman, Jr., American 
National Bank Building, Bowling Green. 

John E. Tarrant, Inter-Southern Building, Louis- 
ville. 

Robert P. Hobson, Kentucky Home Life Building, 
Louisville. 


LOUISIANA 


Chairman: St. Clair Adams, Jr., American Bank 
Building, New Orleans. 

Clyde R. Brown, Ouachita National Bank Build- 
ing, Monroe. 

Harold W. Hill, Commercial Bank Building, Alex- 
andria. 





January, 1938 


MAINE 
Chairman: Herbert E. Locke, Depositors Trust 
Building, Augusta. 
Jacob H. Berman, 85 Exchange Street, Portland. 
Edward F. Merrill, Merrill Block, Skowhegan. 


MARYLAND 


Chairman: Charles T. LeViness, 
Building. Baltimore. 

Robert R. Carman, Maryland Trust Building, 
Baltimore. 

J. Lloyd Harshman, Hagerstown. 


MASSACHUSETTS 
Ralph H. Willard, 100 Milk Street, 


III, Munsey 


Chairman: 
Boston. 

Elias Field, 15 State Street, Boston. 

Thomas N. Foynes, 7 Willow Street, Lynn. 


MICHIGAN 
Chairman: Howard D. Brown, 
Building, Detroit. 
Milo H. Crawford, Dime Savings Bank Building, 
Detroit. 
Dean W. Kelly, Mutual Building, Lansing. 


United Artists 


MINNESOTA 


Chairman: Charles N. Orr, Minnesota Building, 
St. Paul. 

Paul J. McGough, Northwestern National Bank 
Building, Minneapolis. 

E. A. Roberts, The Minnesota Mutual Life Insur- 
ance Company, 156 East Sixth Street, St. Paul. 


MISSISSIPPI 


Chairman: Pat H. Eager, Jr., Standard Life 
Building, Jackson. 

James A. Leathers, National Bank of Gulfport 
Building, Gulfport. 

W. H. Watkins, Jr., Standard Life Building, Jack- 


son 


MISSOURI 
Chairman: Walter R. Mayne, 506 Olive Street, 
St. Louis. 
Grover C. James, Joplin National Bank Bui'ding, 
Joplin. 
George L. Gordon, Fidelity Building, Kansas City. 


MONTANA 
Chairman: Raymond Hildebrand, Glendive. 
Roy H. Glover, First National Bank Building, 
Great Falls. 
J. W. Speer, First National Bank Building, Great 
Falls. 


NEBRASKA 


F. B. Baylor, Sharp Building, Lincoln. 
DeLacy, City National Bank Building, 


Chairman: 

& &. 
Omaha. 

J. L. Cleary, First National Bank Building, Grand 
Island. 

NEVADA 

Chairman: Albert D. Ayres, P. O. Box 2465, 
Reno. 

Frank McNamee, 
Vegas. 

B. L. Quayle, Ely. 


Jr., El Portal Building, Las 
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NEW HAMPSHIRE 
Chairman: Phillip H. Faulkner, Keene. 
Maurice F. Devine, Bell Building, Manchester. 
Louis E. Wyman, 839 Elm Street, Manchester. 


NEW JERSEY 
Chairman: Mark Townsend, Jr., 921 
Avenue, Jersey City. 
G. Arthur Bolte, 1516 Atlantic Avenue, Atlantic 
City. 
Lionel P. Kristeller, 810 Broad Street, Newark. 


Bergen 


NEW MEXICO 


Chairman: Carl H. Gilbert, A. B. Renehan Build- 
ing, Santa Fe. 


Francis C. Wilson, Sena Plaza, Santa Fe. 
NEW YORK 
Chairman: Raymond N. 
Lane, New York City. 


Oscar J. Brown, State Tower Building, Syracuse. 
Philip C. Barth, M & T Building, Buffalo. 


Caverly, 80 Maiden 


NORTH CAROLINA 
Chairman: [Willis Smith, Security Bank Building, 
Raleigh. 
Charles H. Gover, Law Building, Charlotte. 
J. H. Bridgers, Law Building, Henderson. 


NORTH DAKOTA 
Chairman: C. C. Wattam, 55% Broadway, Fargo. 
Herbert G. Nilles, New Black Building, Fargo. 
Gordon V. Cox, Little Building, Bismarck. 


OHIO 
Chairman: Robert M. Noll, Peoples Bank Build- 
ing, Marietta. 
H. G. Hightower, Fourth National Bank Building, 
Cincinnati. 
John H. McNeal, 1367 East 6th Street, Cleveland. 


OKLAHOMA 
Chairman: Byrne A. Bowman, Perrine Building, 
Oklahoma City. 
H. L. Smith, Kennedy Building, Tulsa. 
George C. Abernathy, Masonic Temple, Shawnee. 


OREGON 
R. W. Wilbur, Board of Trade Building, Portland. 


PANAMA CANAL ZONE 


William A. Van Siclen, No. 1 Fourth of July 
Avenue, Ancon, Panama Canal Zone. 


PENNSYLVANIA 

Chairman: J. Roy Dickie, Grant Building, Pitts- 
burgh. 

Thomas F. Mount, Packard Building, Philadelphia. 

Neil Chrisman, Coal Exchange Building. Wilkes- 
Barre. 


RHODE ISLAND 
Chairman: Harold A. Andrews, Industrial Trust 
Building, Providence. 
Henry M. Boss, Jr., Turks Head Building, Provi- 
dence. 
Clifford A. Kingsley, Turks Head Building, Provi- 
dence. 
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SOUTH CAROLINA 
Chairman: Pinckney L. Cain, 
Building, Columbia. 
George L. B. Rivers, 28 Broad Street, Charleston. 
B. A. Moore, 4 Broad Street, Charleston. 


Central Union 


SOUTH DAKOTA 
Chairman: F. G. Warren, Boyce-Greeley Build- 
ing, Sioux Falls. 
M. T. Woods, Bailey, Voorhees, Woods & Bottum, 
Sioux Falls. 
Karl Goldsmith, Pierre National Bank Building, 
Pierre. 


TENNESSEE 
Chairman: Robert M. Nelson, Columbian Mutual 
Tower, Memphis. 
Charles A. Noone, First National Bank Building, 
Chattanooga. 


TEXAS 


Chairman: Bert King, City National Bank Build- 
ing, Wichita Falls. 

Ike S. Kampmann, Central Trust Building, San 
Antonio. 

Neth L. Leachman, Republic Bank Building, Dallas. 

W. N. Arnold, Jr., First National Bank Building, 
Houston. 


UTAH 


Chairman: Dan B. Shields, Judge Building, Salt 
Lake City. 
J. D. Hurd, Continental Building, Salt Lake City. 
Ralph T. Stewart, Continental National Building, 


Salt Lake City. 
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VERMONT 


Walter S. Fenton, Mead Building, 


Chairman: 
Rutland. 

William R. McFeeters, Peoples Trust Company 
Building, St. Albans. 

William N. Theriault, 43 State Street, Montpelier. 


VIRGINIA 
Chairman: S. L. Sinnot, Richmond Trust Build- 
ing, Richmond. 
Leigh D. Williams, Citizens Bank Building, Nor- 
folk. 
Earl W. White, Western Union Building, Norfolk. 


WASHINGTON 

Chairman: Cassius E. Gates, Central Building, 
Seattle. 

B. H. Kizer, Old National Bank Building, Spokane. 


Stephen W. Brethorst, Hoge Building, Seattle. 


WEST VIRGINIA 
Chairman: James M. Guiher, Union Bank Build- 
ing, Clarksburg. 
Clarence E. Martin, The Peoples Trust Building, 
Martinsburg. 
E. A. Marshall, First Huntington National Bank 
Building, Huntington. 


WISCONSIN 

Chairman: James E. Coleman, Bankers Building, 
Milwaukee. 

Robert J. Sutherland, The Power & Light Building, 


Madison. 


WYOMING 
Chairman: M. A. Kline, 
Cheyenne. 
Clarence A. Swainson, Hynds Building, Cheyenne. 
William B. Cobb, Consolidated Royalty Building, 
Casper. 


Majestic Building, 
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The Application of Incontestability Clauses in Life Insurance 
Policies to the Double Indemnity and Disability Benefit 
Provisions Contained Therein 


By RicHarD B. MONTGOMERY, JR. 
New Orleans, Louisiana 


ANY life insurance policies issued dur- 

ing the past ten or fifteen years have 
provided for the payment of double the face 
value of the policy upon proof that the death 
of the insured was due to accident, or resulted 
from accidental means, and have provided 
also for the payment of disability benefits 
and waiver of premium upon proof of total 
and permanent disability on the part of the 
insured. In addition, these policies have pro- 
vided, as a general rule, that they should be 
incontestable after the lapse of a specific 
period of time, usually one or two years. In 
many States, statutes require the inclusion of 
incontestable clauses in policies. 


The usual incontestable clause stipulates 
that the clause will have no application to the 
provisions and conditions of the policy relat- 
ing to disability and double indemnity bene- 
fits. It had generally been accepted as set- 
tled law that the incontestability clauses did 
not prevent the insurance company in ordinary 
life policies from setting up defenses based 
solely upon questions of coverage, but did pre- 
vent the setting up of defenses of fraud or 
misrepresentation in the inception of the 
policies. Consequently, the question soon 
arose as to whether or not this clause would 
allow fraud or misrepresentation in obtaining 
the policy to be used as a defense to a suit 
brought against the insurer for the double 
indemnity or disability benefits or to be used 
by the company to rescind these provisions of 
the policy after the period of contestability 
had lapsed. 

The first case presenting any indication of 
the solution of this problem was Kaffanges 
v. New York Life Insurance Co.,' decided in 
1932. The insurer, after the incontestable 
period had elapsed, instituted suit in equity 
to rescind the double indemnity and disability 
benefit provisions of a policy on the ground 
of misrepresentation in the application. The 


'39 F. (2d) 475 (C. C. A. Ist 1932). 


incontestable clause of the policy, however, 
made an exception in regard to double in- 
demnity and disability provisions and con- 
ditions. There seems to have been no doubt 
in the minds of either of the parties or of the 
court that, under the exception in the clause, 
the disability and double indemnity provisions 
were completely excluded from its effect, and 
hence that the company could sue for rescis- 
sion. 


Subsequent cases arose, however, which 
questioned whether this was the true scope 
and effect of the incontestability clause. 
From these cases, two major issues are pre- 
sented: (1) is the policy separable so that 
a suit could be brought to rescind the double 
indemnity and disability benefit provisions, 
although a suit could not be maintained to 
rescind the policy as a whole; (2) does the 
incontestable clause prevent the company 
from raising the question of fraud or misrep- 
resentation in obtaining the policy in suits in- 
volving the double indemnity and disability 
benefit provisions, after the incontestable 
period had elapsed. In the solution of these 
questions, there is a great diversity of opinion. 
The Federal courts are completely split as- 
under, the First, Third and Fifth’ Circuits 
holding that the company may rescind, the 
Fourth and Ninth’ holding to the contrary. 
This split has not been aided by the fact that 
the Supreme Court of the United States has 


*Mutual Life Insurance Co. v. Stroehmann, 86 F. 
(2d) 47 (C. C. A. 3d 1936); Pyramid Life Ins. Co. 
v. Selkirk, 80 F. (2d) 553 (C. C. A. 5th 1936); New 
York Life Ins. Co. v. Gatti (C. C. A. 3d 1936) (not 
yet reported) ; Ruhlin v. New York Life Ins. Co. (C. 
C. A. 3d 1936) (not yet reported). 


*Ness v. Mutual Life Ins. Co. of New York, 70 F. 
(2d) 59 (C. C. A. 4th 1934); Mutual Life Ins. Co. 
v. Markowitz, 78 F. (2d) 396 (C. C. A. 9th 1935); 
New York Iife Ins. Co. v. Kaufman, 78 F. (2d) 398 
(C. C. A. 9th 1935); New York Life Ins. Co. v. 
Truesdale, 79 F. (2d) 481 (C. C. A. 4th 1935); New 
York Life Ins. Co. v. Yerys, 80 F. (2d) 264 (C. C. 
A. 4th 1935). 
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refused’ writs in all cases until recently. 
Among the state courts, there is an equal split 
of authority also. 

The writer believes that the best considered 
opinion on the question at issue, favorable to 
the insurer, is contained in the case of Pyramid 
Life Insurance Co. v. Selkirk, decided by the 
Circuit Court of Appeals for the Fifth Circuit 
in 1936. Suit was brought in equity by the 
insurer seeking cancellation of the disability 
benefits provisions of a combination life and 
disability insurance policy. A motion to dis- 
miss was sustained upon the ground that the 
incontestability clause barred the suit. The 
clause read: 


This policy shall be incontestable after 
one year from date of issue .. . except as 
to provisions and conditions relating to dis- 
ability benefits and those granting addi- 
tional insurance specifically against death 
by accident, if any. 


On appeal, the court held, first, that the 
d_fense of fraud was preserved to the insurer 
without limitation, and, second, that com- 
bination life and disability policies are re- 
garded as distinct contracts to effect different 
objects. The court observed: 


The expression “provisions and condi- 
tions relating to disability benefits”, even 
if tautological, embraces all matters relat- 
ing to liability for such benefits; those 
which create the right to receive them, as 
well as those which will defeat the right. 
When the terms “provisions” and ‘condi- 


“See Stroehmann v. Mutual Life Ins. Co. of New 
York, 57 Sup. Ct. 607 (U. S. Sup. Ct. 1937). This 
appears to be the first case involving this question 
in which the Supreme Court of the United States 
has granted a writ of certiorari, reversing the de- 
cision of the Circuit Court of Appeals for the Third 
Circuit in favor of the insurer. The decision was 
handed down after the present article was written. 
The incontestability clause in this case was similiar 
to that in Ness v. Mutual Life Ins. Co. of New 
York, supra note 3, and is set out infra p. 577. It 
is to be noted that the clause in these cases is unlike 
those used by other insurance companies in that it 
uses the words “‘as provided in Sections 1 and 3 re- 
spectively”, and in view of the stress which the court 
placed upon this language, it is submitted that the 
Stroehmann case is not conclusive of questions raised 
by the policies which contain different expressions. 
The court itself apparently recognized that other com- 
panies use different language in their clauses, and 
said that the opinions arising in cases on these policies 
must be “appraised accordingly”. 

"Supra note 2. 
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tions” are combined, nothing else relating 
to liability for disability benefits remains 
to be referred to, and both are excepted 
from the operation of this incontestability 
clause. It might have been briefer to have 
said, as suggested by appellee, that the 
policy is incontestable after one year “ex- 
cept as to liability for disability benefits”. 
But it would have been no more compre- 
hensive. Moreover, one of the “provis- 
ions” relating to disability benefits is the 
promise of the insurer to pay them, made 
in reliance upon the insured’s application 
which forms a part of the policy and in 
which the false representations are alleged 
to have been originally made. The ‘‘pro- 


vision” containing this promise is excluded 
from the protection of the incontestability 
clause and leaves such promise open to 
rescission for fraud in its procurement.’ 


The most logical opinion to the contrary, 
deciding the issue in favor of the insured, is 
the case of Ness v. Mutual Life Insurance Co. 
of New York,’ rendered in 1934. The clause 
in this case differed somewhat from that in 
the Selkirk case, reading: 


Except for non-payment of premiums 
and except for the restrictions and provis- 
ions applying to the Double Indemnity and 
Disability Benefits as provided in Sections 
1 and 3 respectively, this Policy shall be 
incontestable. .. . 


Section 1 of the policy, relating to double 
indemnity, provided that the indemnity 
should not be payable if death resulted from 
self-destruction, military service, commission 
of a felony, et cetera. Section 3, the dis- 
ability clause, stated that disability benefits 
would not be granted if the disability should 
result from self-inflicted injury. The court, 
in construing the incontestable clause in con- 
nection with Section 1 and 3, held: 


The purpose of the second exception in 
the incontestability clause was to make clear 
that, notwithstanding the provisions of that 
clause the company reserved the right to 
rely upon the restrictions and provisions 
contained in Sections 1 and 3. Thus the 
right was reserved to contest, under Sec- 
tion 1, liability for double indemnity in 


"See Pyramid Life Ins. Co. v. Selkirk, 80 F. (2d) 
553, 554 (C. C. A. 5th 1936). 
"Supra note 3. 
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case of suicide or death resulting from mili- 
tary or naval service or from engaging in 
felony. And the right was reserved to con- 
test, under Section 3, claims for disability 
where . . . the disability resulted from self- 
inflicted injury or from military or naval 
service beyond the continental limits of the 
United States and Canada. . It was 
evidently to guard against a construction 
of the policy holding that the defenses re- 
served in Sections 1 and 3 were precluded 
by the incontestability clause, that the sec- 
ond exception in that clause was inserted.” 


The court suggested that the exception in 
the incontestanbility clause should have read 
“except as to a liability for double indemnity 
or disability benefits” to avoid any ambiguity, 
and to more adequately express the insurer’s 
intention of exempting the entire disability 
and double indemnity benefits from the effect 
of the clause. 


That the result in the Ness case was not 
based solely upon the difference in the phras- 
ing of the disability clause is shown by the 
fact that the same court, in the case of New 
Jork Life Insurance Co. v Yerys,’ interpret- 
ing a clause similar to that in the Kaffanges 
case decided again in favor of the insured, 
following the Ness case. The same court 
also reached a similar result in interpreting a 
South Carolina statute requiring that incon- 
testability clauses be included in policies, fol- 
lowing a decision of the Supreme Court of 
South Carolina which held that the incon- 
testability clause required by the statute ap- 
plied to disability and double indemnity pro- 
visions.” 

The fallacy in the reasoning of the ess 
case and those cases which follow it has been 
exposed in several subsequent cases, which 
reach the result of the Kaffanges case. In 
Gatti v. New York Life Insurance Co.," the 
court pointed out that the construction that 
the incontestability clause applied only to the 
provisions and conditions relating to disability 
and double indemnity benefits and not to the 
benefits themselves, was untenable, for the 
reason that the insurer may always, without 
exception in the incontestability clause, con- 

‘See Ness v. Mutual Life Ins. Co., 70 F. (2d) 59, 
00 (C.C. A. 4th 1934). 

‘Supra note 3. 

See New York Life Ins. Co., v. Truesdale, supra 
note 3; Beard v. North State Life Ins. Co., 104 S. 
C. 45, 88 S. E. 285 (1916). 

“Supra note 2. 
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test question as to coverage. The Gatti case 
held that the exception in the incontestability 
clause does not intend to distinguish between 
the provisions and conditions relating to bene- 
fits and the benefits themselves. This has 
been reiterated time after time, and is partic- 
ularly well presented in the following excerpt 
from the case of Mutual Life Insurance Co. of 
New York v. Stroehmann:” 


.. . the insurer not only had the right 
to contest liability under the double in- 
demnity and disability provisions, but also 
the right to have those provisions rescinded 
in case of fraud, even though the period 
of limitations set forth in the incontestability 
clause had run if a suit at law had not pre- 
viously been instituted. The incontestabil- 

‘ity clause would be meaningless and pur- 
poseless if we confine the appellant’s right to 
contest liability thereunder to the limits of 
coverage set forth in Sections 1 and 3... 
That right it has without the excepting 
clause.” 


From the foregoing cases it becomes ap- 
parent that there is a conflict between the 
authorities which cannot be reconciled. As 
pointed out above, some attempt has been 
made to distinguish the Selkirk case on the 
ground of differences in the incontestability 
clauses. A close reading of the clauses, how- 
ever, will show that they are in all respects 
identical. It is true that the policy of one 
company will use the word “restriction” while 
another will use “condition”; or that one 
policy will contain the phrase “as provided in 
Section 1 and 3” while another policy will 
not. Yet it is submitted that the meanings 
of these various expressions are similar, all 
having reference to the provisions as to double 
indemnity and disability benefits and to the 
promises to pay such benefits as well; con- 
sequently the difference in language is im- 
material, and the cases are indistinguishable 
on that ground. Therefore, an attempt will 
be made to analyze the reasons for the diverse 
results, particularly those of the ess case, 
and to show that the result reached in that 
case is erroneous. 

One factor which appeared to bear upon 
the court’s decision in the Ness case is the 


“Supra note 2. On certiorari to the United States 
Supreme Court, the Stroehmann case was reversed. 
But see supra note 4. 

“See Mutual Life Ins. Co. of New York v. Stroeh- 
mann, 86 F. (2d) 47, 49 (C. C. A. 3d 1936). 
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rule set forth in the case of Mutual Life In- 
surance Co. v. Hurni Packing Co.,* that “am- 
biguity must be construed against the insurer”. 
In the course of the opinion the court stated 
that if the term “provisions” had been in- 
tended to include the promise to pay, the 
framers of the clause would have expressed 
it more clearly by using the language “except 
as to liability for double indemnity or dis- 
ability benefits.” In the writer’s opinion, an 
analysis of this reasoning shows clearly that 
it is erroneous. Any court, it is believed, can 
take a clause or phrase and, by giving unusual 
and strange meanings to the ordinary words, 
make it ambiguous. Having done this, the 
court is then at liberty to give an interpreta- 
tion to the words which allows it to reach the 
result that it thinks desirable in view of the 
circumstances. In this particular clause, how- 
ever, if the ordinary and customary meaning 
of the words is taken, it becomes apparent, 
as will be shown hereinafter, that there is no 
ambiguity. It is submitted that before the 
courts find any ambiguity in the incontest- 
able clause, they should bear in mind the 
doctrine enunicated by the Supreme Court of 
the United States in Bergholm v. Peoria Life 
Insurance Co.:” 


It furnishes no warrant for avoiding hard 
consequences by importing into a contract 
an ambiguity which would otherwise not 
exist, or, under guise of construction, by 
forcing from plain words unusual and un- 
natural meanings.” 


If this latter method of interpreting policies 
is followed, it would appear that there is no 
ambiguity in the incontestable clause through 
which an interpretation favorable to the in- 
sured could be reached. This will be dis- 
cussed in more detail subsequently. 

The basic reason for the result in the Ness 
case appears to be that the words “provisions” 
and “restrictions”, used in the incontestability 
clause, apply only to the conditions which 
are actually set forth in the clause itself, and 
not to the conditions involved in the inception 
or issuance of the policy; that those terms 
did not include the promise to pay, or in other 
words, the contract of disability or double 
indemnity insurance itself. Moreover, it 
was explained that the holding that the clause 


“263 U.S. 167, 44 Sup. Ct. 90, 68 L. Ed. 235 (1923). 

*248 U. S. 489, 52 Sup. 230 (1932). 

*See Bergholm v. Peoria Life Ins. Co., 284 U. S. 
489, 492, 52 Sup. Ct. 230, 231 (1932). 
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applies solely to the exceptions as to cover- 
age, which was the effect of the case, did not 
render it meaningless, because there have been 
some decisions whicis have denied even that 
defense to the insurer in suits involving the 
incontestability clause where the incontestable 
period had elapsed. 


Thus the .Vess case restricted the exception 
in the incontestable clause to those specific 
provisions in the double indemnity clause, ex- 
cluding fraud or misrepresentation in the in- 
ception of the policy from the effect of that 
clause. To avoid an argument that these 
specific provisions were questions of coverage 
which weren’t denied the insurer by the in- 
contestable clause, the court pointed out that 
some jurisdictions hold questions of coverage 
to be excluded by the clause, and that con- 
sequently the intention of the insurance com- 
pany was to “play safe” by expressly preserv- 
ing such defenses. 

“Provision” is defined as “that which is 
stipulated in advance—as the provision of a 
contract.””. If a combination life, accident 
and disability benefit policy are separate con- 
tracts of insurance contained in one policy, 
then that part of the policy which provides 
for the payment of disability benefits can 
most aptly and accurately be described as the 
“provision” in regard to, or relating to, dis- 
ability benefits. What better expression 
could be used? In the Ness case, it was sug- 
gested that the company should have said 
“except as to a liability for double indemnity 
or disability benefits”. Why should this 
language be used, when the incontestability 


clause begins with the words “this policy shall 


be incontestable . . .?” If this clause had 
said “liability under this policy shall be in- 
contestable’’, there would be some excuse for 
using the language suggested by the court; 
but when the clause says “this shall be in- 
contestable’’, then, if the policy contains three 
separate contracts of insurance, the proper 
and only way to except these contracts would 
be to use the word “provisions”. The court 
also overlooks the fact that the clause pro- 
viding for payment is one of the provisions 
of the policy. This is very ably expressed in 
the case of New York Life Insurance Com- 
pany v. Gatti,” in the following words: “The 
expression, ‘provisions and conditions relating 
to disability benefits’, even if tautological, 
embraces all matters relating to liability for 


"Funk and Wagnall’s Dictionary. 
“Supra note 2. 
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such benefits; when these terms are combined 
nothing else relating to liability for disability 
benefits remains for consideration.””” 

Furthermore, if the only way to exclude the 
right to contest the disability and double in- 
demnity payments is by using the word “li- 
ability”, it would seem that the courts are in- 
correct in holding that the right to defend a 
simple li‘e policy on the ground of fraud or 
misrepresentation is cut off when the word 
is not used in the incontestable clause in such 
a policy. All incontestability clauses in ordi- 
nary life policies merely say “this policy shall 
be incontestable after one year from date of 
its issue except for nonpayment of premium”. 
If the word “policy” is used, why, under the 
reasoning of the ess case, does this not ap- 
ply only to the exceptions contained in the 
policy itself? If the word “provisions” does 
not apply to defenses other than those in- 
cluded in the sections of the policy providing 
for disability payments, why is the same not 
true of the word “policy”? Yet no one has 
ever doubted that the right to contest a simple 
life policy on the ground of fraud or misrep- 
resentation is cut off. 

As pointed out above, some courts have 
found ambiguities in the incontestability 
clause, in order that an interpretation of the 
clause in favor of the insured could be given. 
Various suggestions as to precisely what lan- 
guage should be used have been offered, but 
it is submitted that these suggestions are in 
no manner clearer than the present clause, be- 
cause that clause is the clearest expression of 
the true intention of the insurance company 
possible to draft. Moreover, it is submitted 
that if anyone should attempt to frame such 
a clause, the one word which he will unhesitat- 
ingly use in an effort to exclude that part of 
the contract dealing with disability or double 
indemnity, would be the word “provisions”. 
One would normally say, “life provisions’, 
“double indemnity provisions”, and “disability 
benefit provisions”, and one would normally 
mean by that not only the conditions surround- 
ing these, but also the promises to pay. Cer- 
tainly the promise to pay is one of the pro- 
visions of the policy. Instead of being am- 
biguous, the clause is expressed in the only 
possible way to convey the meaning which 
the court presumed it to have in the Kaffanges 
case. 


“See New York Life Ins. Co. v. Gatti (C. C. A. 
3d 1937) (not yet reported). 
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To show that this is the only word that can 
be used, attention is called to the fact that in 
the statute which authorizes companies in 
New York to except the defense of disability 
benefit payments and double indemnity pay- 
ments from the incontestability clause, the 
word “provisions” is used.” As is shown in 
the case of Metropolitan Life Insurance Co. 
v. Conway,’ New York is not one of the jur- 
isdictions which hold that the incontestability 
clause cuts off the right to defend on the 
ground that the risk was not covered by the 
policy after the contestable period has ex- 
pired. Furthermore, the court, in the case of 
Scott v. New England Life Insurance Com- 
pany, when it attempts in its own language 
to express the separate promise to pay dis- 
ability benefits, uses the word “provision”. 


In New York Life Insurance Co. v. Kauf- 
man, another attempt was made to justify 
the exclusion of the defenses of fraud and 
misrepresentation in the conception of the 
policy. There the court said that these de- 
fenses are covered in the application, and that 
although the application, under the terms of 
the policy, is made a part of the contract, it 
is a separate document, and cannot be con- 
sidered as part of the provisions relating to 
disability benefits. If this is so, would not 
the same argument apply in the case of the 
use of the word “policy” in the ordinary in- 
contestable clause in a simple life policy? 
Yet as we saw above the right to contest a 
simple life policy on the ground of fraud or 
misrepresentation is cut off by the incontest- 
able clause. Furthermore, if these are sep- 
arable contracts in the same policy of insur- 
ance (and all courts so hold), the application 
being made part of the policy applies to each 
contract equally, and any defense to one is 
a defense to the other. In other words, once 
the court assumes that suit can be brought to 
rescind the disability benefits or double in- 
demnity provisions of a life policy on the 
ground that it is a separable contract, when 
there is no attempt made to rescind the con- 
tract as a whole, it cannot then hold the com- 
pany to only such defenses as are written into 
the policy. The argument of the Kaufman 


case is further answered by the case of the 


*See Fisher v. Union Central Life Ins. Co., 270 
N. Y. Supp. 734 (1933). 


71252 N. Y. 449, 169 N. E. 642 (1930). 
127 Neb. 724, 256 N. W. 910 (1934). 
*Supra note 3. 
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New York Life Insurance Co. v. Gresham," 
in the following language: 


The policy provides that the contract 
was made in consideration of the applica- 
tion and that “the policy and the applica- 
tion therefor, copy of which is attached 
hereto, constitute the entire contract.” The 
application is a part of the entire contract 
and the provisions thereof and agreements 
therein contained apply to all benefits there- 
in provided.” 


There are further definite reasons for ex- 
cluding the disability and double indemnity 
provisions of the policy—or the disability and 
double indemnity insurance, as some courts 
would have us say—from the effects of the 
incontestability clause. In a life insurance 
policy, a company can very definitely ascer- 
tain its liability. It can very definitely ascer- 
tain the risk that it is running, from the mor- 
tality tables. Furthermore, it can assume the 
risk of misrepresentation and fraud. But in 
the case of disability insurance, there is al- 
most no limit to the amount which the com- 
pany will have to pay in return for a very 
small premium. Then, too, a disease which 
has not been disclosed in the application is 
much more likely to cause disability than it 
is to cause death, and if it causes disability, 
the company will pay a great deal more, prob- 
ably, for a much smaller premium than it 
would in case of death. 

The Ness case, as pointed out above, con- 
fines the insurance company to those defenses 
which are expressly reserved in the policy it- 
self, which are reservations as to the coverage 
of the policy. In many jurisdictions includ- 
ing the one in which the Ness case was de- 
cided, lack of coverage is recognized as a de- 
fense available despite the incontestable 
clause, thus making it unnecessary for the in- 
surance company to specifically reserve such 
defenses; yet there are a few courts which 
hold contrarily that even coverage defenses 
are cut off by the incontestable clause. It 
would appear therefore that the interpreta- 
tion rendered in the Ness case makes the re- 
servation in the incontestable clause mere 
superfluity, since the defenses reserved there- 
in are those which already exist without reser- 
vation, i.e., defenses based upon coverage of 


"170 Miss. 211, 154 So. 547 (1934). 


See New York Life Ins. Co. v. Gresham, 170 
Miss. 211, 154 So. 547, 550 (1934). 
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the policy. Apparenty the court recognized 
this effect, and endeavored to justify its in- 
terpretation on the ground that the insurer 
intended to prevent this type of defense from 
being cut off in the minority of jurisdictions 
which hold lack of coverage to be precluded 
as a defense by the incontestable clause. 
However, it is submitted that this attempted 
justification fails, for the writer has been un- 
able to find a single company which has 
changed the terms of its incontestable clause 
in ordinary life policies because of the holding 
in the minority that lack of coverage is cut off 
by the clause. Therefore, if the companies 
did not change the incontestable clause in the 
ordinary life policies to “play safe”, most 
certainly they did not feel it necessary to use 
the language for the purpose of preserving the 
defense of lack of coverage when they wrote 
policies with disability and double indemnity 
provisions. The purpose of the language is 
to allow the company to use the defenses of 
fraud and misrepresentation as well as the oth- 
er defenses it might have in connection with 
the disability and double indemnity benefits 
provided for in the policy. The true meaning 
of the incontestability clause before the ex- 
ceptions as to the provisions and conditions 
relating to disability and double indemnity 
were added is well expressed in the case of 
Metropolitan Life Insurance Co. v. Conway” 
as follows: 


The provision that a policy shall be in- 
contestable after it has been in force during 
the life time of the insured for a period of 
two years is not a mandate as to coverage, 
a definition of the hazards to be borne by 
the insurer. It means only this, that with- 
in the limits of the coverage the policy shall 
stand unaffected by any defense that it was 
invalid in its conception or thereafter be- 
came invalid by reason of a condition 
broken.” 


The distinction between defenses which aim 
at the validity of the policy and those which 
are based upon matters of coverage should be 
borne in mind, for this distinction further 
makes clear the intent of the insurer, as point- 
ed out in Stean v. Occidental Life Insurance 
Car 


“Supra note 21. 


*See Metropolitan Life Insurance Co. v. Conway, 
252 N. Y. 449, 452, 169 N. E.. 642 (1930).. 


24 N. M. 346, 171 Pac. 786 (1918). 
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It must be clear that every resistance by 
the insurer against the demand of the bene- 
ficiary is in one sense a contest, but is not 
a contest of the policy; that is, not a con- 
test against the terms of the policy, but a 
contest for or in favor of the terms of the 
policy. In other words there are two classes 
of contests; one to enforce the policy, the 
other to destroy it. Undoubtedly the term 
“incontestable” as used in a life insurance 
policy means a contest, the purpose of 
which is to destroy the validity of the policy, 
and not a contest the purpose of which is 
to demand its enforcement.” 


The intention of the framer clearly was to 
allow for a contest against the validity of the 
policy provisions in regard to disability and 
double indemnity benefits after the contest- 
able period had expired. This is the type of 
contest which the companies had always con- 
sidered the incontestability clause as prevent- 
ing, and which they intend to permit by the 
addition of the exceptions as to the disability 
and double indemnity payments. This is 
further shown by the fact that in all of the 
clauses, the words “provisions” and “condi- 
tions” were both used. If the Ness case is 
followed, no meaning whatsoever is attached 
to “provisions”, for the word “conditions” 
covers completely what that case says the 
companies intended by the clause. 


“See Stean v. Occidental Life Ins. Co., 24 N. M. 
346, 171 Pac. 786, 787 (1918). 


INSURANCE COUNSEL JOURNAL 


Page 19 


Therefore, in conclusion and by way of 
summary, it may be said that there is no doubt 
but that the disability and double indemnity 
benefits are contracts separate and apart from 
the life policy itself. It is submitted that 
the word “provisions” contained in the incon- 
testability clause is bound to apply not only 
to the conditions and restrictions contained 
in the separate contracts for special benefits, 
but also and with more propriety to those 
benefits themselves, thus excluding from the 
effect of the incontestable clause the entire 
benefits, and not merely the particular restric- 
tions expressed in the benefit provisions. 
Further, since the application has been shown 
to apply with equal force to all the contracts 
composing the policy as a whole, fraud and 
misrepresentation in the application should 
not be held to be precluded by the incontest- 
able clause as grounds upon which to centest 
the validity of the double indemnity and dis- 
ability provisions. 

(Since this article was written, the Circuit Court 
of Appeals for the Third Circuit heard reargument 
in the case of New York Life Insurance Company 
vs. Rhulin, (unreported as yet), and then held that 
there was a difference between the contestability 
provisions of the New York Life Insurance Com- 
pany policy involved in the case and those in the 
policy in the case of Mutual Life Insurance Com- 
pany of New York vs. Stroehmann. It, therefore, 
held it was not bound by Mutual Life Insurance 
Company of New York vs. Stroehmann and allowed 
the company to contest for fraud in the application, 
the provisions of the policy providing for disability 
and double indemnity.) 

[Reprint from June, 1937 issue of Tulane Law 
Review. ] 


Common Law Liability for Occupational Diseases in the 
State of Oklahoma 


By Cuar es B. STEELE 
Okmulgee, Oklahoma 


NUMBER of suits have been filed 
A within the past two years in Oklahoma 
by persons suffering with silicosis and 
pneumoconiosis, and other occupational dis- 
eases. Also, a number of claims have found 
their way into the State Industrial Commis- 
sion. In the writer’s opinion, it will take 
further decisions of the Supreme Court of 
this State to determine the extent of the li- 
ability of employers and insurance carriers 
in Oklahoma for occupational diseases. 


It might be well to summarize briefly how 
liability has been determined generally by the 
courts in other jurisdictions: First, in some 
states occupational diseases come under the 
jurisdiction of the State Industrial Commis- 
sion, and in some states it is made optional 
with the employer and the employee by joint 
selection. Second, in some states, including 
Oklahoma, where a specific injury or accident 
is the exciting cause of employee’s condition, 
the State Industrial Commission will take 
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jurisdiction on the theory that it comes within 
the terms of the Statute by being an accident. 
Third, where there is a violation of a statutory 
duty, and the employee develops an occupa- 
tional disease, a court action may be main- 
tained. Fourth, there is the so-called com- 
mon law liability where an occupational dis- 
ease develops. 

As above mentioned, in Oklahoma the State 
Industrial Commission has taken jurisdiction 
and allowed compensation where the im- 
mediate cause or condition is the result of 
an accident. See Johnson Oil & Refining 
Company et al., vs. Guthrie, et al., 167 Okla. 
83, 27 P (2) 814. But in other cases com- 
pensation has been denied on the ground that 
the disability was in the nature of an occupa- 
tional disease rather than an accidental in- 
jury. See United States Gypsum Co. vs. Mc- 
Michael, 146 Okla. 74, 293 P. 773. It has 
been rather difficult to reconcile these two 
lines of authority, but upon close analysis, it 
seems to be largely based on the findings of 
fact from the evidence. If there was a 
specific injury or accident which discloses the 
condition showing that the person also has 
an occupational disease, the State Industrial 
Commission takes jurisdiction on the grounds 
of the accidental injury. If there is not a 
specific injury, although the condition of the 
employee may be found to be practically 
identical to the injured employee, it will be 
ruled out by the Commission as an occupa- 
tional disease and not within the purview of 
the Workman’s Compensation Act. 


Where the State Industrial Commission 
does not take jurisdiction of such cases, what 
is the liability of the employer for such oc- 
cupational diseases? 


There will be omitted from this discussion 
decisions construing statutory provisions for 
the protection of coal miners and for the pro- 
tection of miners engaged in lead and zinc min- 
ing, and for the protection of laborers gen- 
erally. 

The first thing to consider is to find a 
proper definition for occupational diseases. 
In other jurisdictions the right of recovery, 
or the denial of a right of recovery depends 
largely on the definition of an occupational 
disease given by the courts. In general, in 
those jurisdictions where a recovery has been 
denied, the courts usually define an occupa- 
tional disease as a disease which is normally 
incident to a particular occupation, and which 
could not have been prevented by any amount 
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of care on the part of either the employer or 
the employee. 

In other jurisdictions where liability has 
been established, the courts usually define 
an occupational disease as one peculiar to a 
certain occupation or to occupations having 
the same type of hazards, and which is suf- 
ficiently well recognized that precautions can 
be exercised to prevent its occurrence. 

The Oklahoma Supreme Court has defined 
an occupational disease as follows: 


“An occupational disease is a diseased 
condition arising gradually from the char- 
acter of the employee’s work, but is not an 
accident.” 


See Vaughn & Rush vs. Stump, (156 Okla. 
127, 9 P. (2) 764); (Wilson & Co., Inc. vs 
McGee, 163 Okla. 101, 21 P. (2) 25). The 
Federal Court has said that an occupational 
disease is part of the hazards of industry. 
See Grammer vs. Mid Continent Petroleum 
Corporation (71 Fed. (2) 38, Circuit Court 
of Appeals, 10th Circuit). The definition 
adopted by the Supreme Court of Oklahoma 
is the same definition given by the Supreme 
Court of Illinois. See the case of Peru Plow 
& Wheel Co. vs. Industrial Commission, (311 
Ill. 216, 142 NE 546), Vaughn & Rush vs. 
Stump, Supra. 

While Illinois has an occupational disease 
statute at the present time, prior to its enact- 
ment, the Supreme Court of that state laid 
down the rule that there was no common law 
liability for occupational diseases. See Park 
vs. Libby-Owen Ford Glass Co. (360 Til. 130, 
145 NE 617); Boshuizen vs. Thompson and 
Taylor Co., (360 Ill. 160, 195 NE 625). It 
remains to be seen however, whether the Su- 
preme Court of Oklahoma will follow the same 
rule of common law liability that Illinois fol- 
lowed. There is little authority in any of the 
adjudicated cases to show what rule will be 
followed. It can only be predicted from what 
the court has said in negligence cases generally. 

In the case of C. R. J. & P. R. R. Co., vs. 
Cheek (105 Okla. 91, 231 P. 1078), plaintiff 
handled certain cross ties which had been 
soaked with a strong solution of creosote, and 
he alleged in his petition that the strong solu- 
tion of creosote was dangerous and poisonous, 
and was likely to inflict injuries where it 
should come in contact with the skin and flesh; 
and that the plaintiff had had no experience 
in handling creosoted railroad ties in hot 
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weather, and did not know of the dangers in- came ill with lung trouble and died on July 
cident to getting the creosote upon the skin 7, 1932. The disease was diagnosed as 
and flesh, and that the defendant negligently pneumoconiosis. This action was brought 
failed to warn him of the danger, and claims _ by his administratrix for wrongful death based 
that he was seriously injured. upon negligence of the employer. The court 
Quoting from Paragraphs Five and Six of did not question the right to bring the action, 
the Syllabi, the Court stated: but the plaintiff failed to recover because of 
the failure of the evidence to establish negli- 
“In an action by a section hand against gence. The court said in part: 


his employer, railroad company, where 
there is proof adduced by such servant 
tending to prove that the employer required 
the servant and others to handle railroad 
ties dripping wet with a strong solution of 
creosote, shown to be known to medical men 
as a poisonous solution calculated to pro- 
duce a sore upon the flesh like a burn; and 
no warning was given of such danger; and 
no tools were furnished to handle the ties 
reasonably calculated to protect the servant 
from getting the creosote upon his flesh; 
and the servant did not know of the danger 
from handling the creosoted ties; and the 
servant got the creosote upon his person 
and a sore like a burn was produced, re- 
sulting in loss of time, doctor and medical 
bills incurred, and physical pain and suf- 
fering endured, such evidence presented a 
question of fact for the jury to determine 
whether or not a duty was owing by the 
master to the servant, and if so, whether 
such duty had been breached by the master, 
resulting in injury and damage.” 

“Where the defendant, railroad company, 
required the plaintiff, its servant, to handle 
with his hands, cross ties dripping wet with 
a strong solution of creosote, and no warn- 
ing was given of the danger in getting the 
ties against his person in handling them; 
and the servant had no knowledge of the 
danger in so handling the ties, the servant 
had a right to presume that it was safe to 
handle the ties.” 


While this is not an occupational disease, 
there is no doubt that the court would follow 
the same rules in an occupational disease case 
if shown that there was a violation of these 
rules. 

The principal case that has been litigated 
in Oklahoma on occupational diseases is the 
case of Grammer vs. Mid Continent Petroleum 
Corporation (71 Fed. (2) 38). In this case 
the employee was engaged for eleven years 
as a tank cleaner and still cleaner in the serv- 
ice of the defendant company. He worked 
steadily until February 27, 1932, when he be- 


“Tf Grammer died of pneumoconiosis, 
and if his occupation had anything to do 
with it, it was because of the dust in which 
he worked. He knew the dust was present 
when he took the job and when he kept it 
year after year. He knew it was somewhat 
harmful to the lungs, for he was furnished 
with a respirator and told to wear it, and 
that its purpose was to keep the dust out 
of his mouth, nose and lungs. The dust 
irritated the throat and coughing followed. 
He assumed the ordinary, known risks at- 
tendant upon inhaling dust-laden air. 
Butler v. Frazee, 211 U. S. 429, 29 S. Ct. 
136, 53 L. Ed. 281. No more effective 
warning of danger could be given than by 
furnishing respirators and requiring them to 
be worn. 

“Grammer did not however assume the 
risk of any concealed dangers lurking in 
the dust. Appellee concededly knew of no 
lurking danger. Should it have discovered 
the danger? There’s the nub of this case. 
If coke dust, or the gases hereafter dis- 
cussed, alone or in combination, are in- 
herently dangerous substances, as is arsenic 
or nitric acid, the cases above cited are to 
the effect that appellee should have ex- 
hausted scientific knowledge in an endeavor 
to run the danger to its lair and protect 
against it. But is carbon dust an inherent- 
ly dangerous substance? Appellant’s own 
scientist said it was less harmful than or- 
dinary house dust. The record discloses 
what we all know, that men live and die 
amid the dust and soot of the industrial 
districts of the cities of Pennsylvania and 
Ohio; and that coal miners and stone-work- 
ers perform their tasks in clouds of dust. 
Certainly ordinary house dust cannot in 
law or fact, be classed with poisons or ex- 
plosives which must be handled with in- 
finite care.” 


Judge Bratton dissented on the ground that 


the evidence established prima facie the ex- 
istence of a danger inherent in the employ- 
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ment; that the evidence showed that scientists 
had knowledge of the dangers; that Gram- 
mer did not have knowledge of it; that the 
defendant was charged in law with knowledge 
of the hazard, since the elements constituting 
it were known scientific facts; and that fail- 
ure to warn in such circumstances constitutes 
actionable negligence. 

Thus, from the authorities above mention- 
ed, it might be said that both the State and 
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Federal Courts recognize the common law li- 
ability to recover provided negligence can be 
shown. The employee must affirmatively 
show that there is danger that the employer 
should have known, and which the employee 
did not know, and that the conditions under 
which the employee worked were unsafe. In 
the defense of such cases, the question of con- 
tributory negligence and assumption of risk 
are questions of fact for the jury. 


The Conflict of Laws in Relation to Insurance Contracts* 


By WENDELL CARNAHAN 
Professor of Law, University of Louisville, Louisville, Ky. 


HETHER or not the law of insurance 

is sui generis, there are innumerable 
cases decided against the insurance companies, 
and a substantial part of those cases fall in the 
field of conflict of laws. The phrase “con- 
flict of laws” is applied to an interstate trans- 
action—to a situation in which the facts have 
connection with more than one state. In this 
sense a policy issued to a person in one state 
by an insurance company incorporated in an- 
other would be an interstate transaction and 
be the potential basis for conflict of laws 
problems. While it is difficult to find a Pan- 
dora’s box from whence have issued all the 
troubles of the insurance companies yet the 
social policy of the state of domicil of an in- 
sured to protect his interest has undoubtedly 
been an influential feature. 

As applied to insurance, there have been 
three important factors in the development of 
conflict of laws rules. The first is the philos- 
sophy of dealing with foreign corporations 
which goes back to the celebrated dictum of 
Chief Justice Taney in Bank of Augusta v. 
Earle,’ decided in 1839, in which he stated that 
recognition of the contracts of a foreign corpo- 
ration depended upon the permission of a state 
in which it did business. It was upon this 
base that there developed the doctrine that 
a state could exclude a corporation not en- 
gaged in interstate commerce, or admit it to 
do business subject to conditions. 

Numerous conditions and a host of regula- 
tory provisions administered by a commis- 


(1839) 13 Pet. 519, 10 L. Ed. 274. 


*Published by consent of the Author and the 
American Bar Association. 


sioner or superintendent of insurance have in- 
deed been imposed upon foreign insurance 
underwriters. Efforts to secure a decision 
that insurance constitutes interstate commerce 
have repeatedly failed from Paul v. Virginia, 
in 1869, through the latest attempt in Vew 
York Life Insurance Company v. Deer Lodge 
County, in 1913. Under those decisions, 
since insurance is not interstate commerce and 
foreign corporations may be admitted to do 
business upon conditions, the result has been 
to accentuate the element of state control over 
the contract. Frequently courts have over- 
looked entirely possible conflict of laws prob- 
lems and have applied their own general, or 
internal, rules of insurance law. 

Another factor tending to secure control by 
the forum was found in the basic philosophy 
of conflict of laws prevalent at the time when 
many of the rules were being formulated, 
namely the comity or reciprocity doctrine ad- 
vanced in the famous treatise of Judge Joseph 
Story.” It will be recalled that one of the 
important propositions of that view was that 
a foreign rule of law need not be adopted as 
a matter of comity or reciprocity whenever 
to do so would violate a strong rule of public 
policy of the forum. The policy referred to 
was the policy of the state or nation and not 
the policy of the courts applying the rule. 
However, in Bank of Augusta v. Earle, Chief 


7(1869) 8 Wall. 168, 19 L. Ed. 357. 

*(1913) 231 U. S. 495, 34 S. Ct. 167, 58 L. Ed. 332. 

‘Joseph Story, Commentaries on the Conflict of 
Laws (lst ed. 1834, 8th ed. 1883). See 8th ed., §$§16, 
17, 18, 20 and 23. 

‘Story, Commentaries on the Conflict of Laws (8th 
ed.) §§33, 38. 
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Justice Taney’s use of policy was in the sense 
of policy fixed by the courts, and that mean- 
ing has generally since prevailed. In the law 
of insurance, since the forum need not adopt 
the law of a state whose rule might be a pro- 
per one, the tendency to apply its own peculiar 
rules was further strengthened. Although 
juridical analysis has developed other, and 
more generally accepted, explanations for the 
way in which a court applies foreign law to 
foreign facts, as, for example, the vested rights 
theory for which the chief advocate is Pro- 
fessor Beale, many of the courts continue to 
employ phraseology of comity or reciprocity. 

Examples of the tendency to disregard con- 
flict of laws rules in interstate transactions 
occur in every phase of insurance law, even 
in instances where the policy was taken out 
in another state. All too frequently the court 
of the forum adopts and enforces its internal 
rule, which is the rule applicable when all 
factors of the case arose within the state in 
which the court functions. While it is im- 
possible to enunciate a dogmatic rule of refer- 
ence to foreign law in interstate transactions, 
nevertheless application of internal or general 
rules of insurance law is not always a happy 
solution of the problems of counsel represent- 
ing the policy-holder, the beneficiary or the 
insurance company for in a number of in- 
stances these rules may result in injustice to 
either party. 

Although the Supreme Court of the United 
States has several times declared that a mis- 
taken application of conflict of laws rules 
by a state court does not raise a constitutional 
question,’ within recent years the Supreme 
Court has shown an increasing willingness to 
review state decisions in conflict of laws cases 
and, through the limitations of the Constitu- 
tion, has tended to bring uniformity into a 
very confused section of the law. The 
branches which have most frequently been 
dealt with concern jurisdiction over foreign 
corporations, stockholders’ liability cases and 
insurance cases, particularly those involving 
life policies. In regard to insurance, which is 
certainly a business affected with a public in- 
terest, there are several constitutional pro- 
visions available in imposing uniform rules; 
these include the full faith and credit clause, 
the due process clause and the obligation of 
contracts clause, which have been employed 
most frequently. 


“Kryger v. Wilson (1916) 242 U. S. 171, 37S. Ct. 
34, 61 L. Ed. 229; Marin v. Augedahl (1918) 247 
U.S. 142, 38 S. Ct. 452, 62 L. Ed. 1038. 
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So in considering conflict of laws in rela- 
tion to insurance, attention must be directed 
particularly to decisions of the Supreme Court 
of the United States upon phases in which the 
Court has expressed itself, and other situa- 
tions must be considered in the light of pos- 
sible review under some available clause of 
the Constitution. This applies to other 
branches of insurance law as fully as to life 
insurance. There are, of course, many de- 
cisions of state courts which cannot be con- 
sidered before this Round Table meeting be- 
cause of lack of time. 

Before considering some of these problems 
it may be well to emphasize the familiar fact 
that the courts are divided upon the several 
choice-of-laws rules available in the construc- 
tion, interpretation and validity of contracts. 
I refer to the rules of the place of making the 
place of performance, and the law intended by 
the parties to govern the contract, each of 
which has some theoretical advantages.’ In 
his treatise on Conflict of Laws, Professor 
Beale has stated’ that the majority of the 
courts have adopted the law of the place of 
making to determine the validity, construction 
and interpretation of contracts. But where 
performance is concerned, reference may be 
made to the law of that place. 


Both the terms “making” and “perform- 
ance” are elastic and indefinite but in insur- 
ance causes the courts have generally con- 
strued the term “making” as synonymous with 
delivery of the policy to the insured, and in 
conflict of laws cases the term “delivery” has, 
in turn, been interpreted as manual transfer 
of the document.’ This process of definition 


*For discussion of the theoretical advantages and 
disadvantages of each of these rules, as well as a 
number of other possible rules, see Lorenzen, Validity 
and Effects of Contracts in the Conflict of Laws 
(1921) 30 Yale Law Journal 565 and 655 and (1921) 
31 Yale Law Journal 53. 

“Beale, The Conflict of Laws, Vol. 2, §332.57. 

*In cases dealing with a phase of internal law, 
where the primary question is as to the time at which 
insurance became effective, the rule is otherwise; see 
Patterson, The Delivery of a Life-Insurance Policy 
(1919) 33 Harvard Law Review 198. In conflict of 
laws cases the primary question is as to the place at 
which the insurance became effective; some of the 
illustrative cases are as follows: Chamberlain v. Na- 
tional Life & Acc. Ins. Co. (1935) 256 Ky. 548, 76 
S. W. (2d) 628; Equitable Life Assur. Soc. of the 
U.S. v. Winning (C. C. A. 8th 1893) 7 C. C. A. 359, 
58 Fed. 541; Flittner v. Equitable Life Assur. Soc. 
of the U. S. (1916) 30 Cal. App. 209, 157 Pac. 630; 
Fountain & Herrington v. Mutual Life Ins. Co. of 
N. Y. (C. C. A. N. C. 1932) 55 F. (2d) 120; Grant 
v. North America Ben. Corp. (1928) 223 Mo. App. 
104, 8 S. W. (2d) 1043; Limbaugh v. Monarch Life 
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has pointed to the domicil of the insured as 
the dominant law to govern the contract, since 
that state is usually the place where the con- 
tract is made. In a number of instances, 
however, when it appeared that the law of the 
state of incorporation would be more favorable 
to the insured, resort has been made to that 
rule of la was “the place of performance” with- 
out the courts troubling to point cut “What 
performance” or “Performance by whom” was 
considered,” and hence considerable degree 
of flexibility in securing results has been 
achieved. 

In the problems raised by representations 
and warranties many states have statutes of 
various types that statements in the applica- 
tion shall be considered as representations 
and that misstatements will invalidate the con- 
tract only in case of their materiality or the 
intent to defraud. When suit arises in the 
state where the policy was delivered to the ap- 
plicant, its statutes are universally applied and 
any provision in the application or the policy 
that it shall be construed by the law of the 
home-office is disregarded." On the other 
hand, if the common law doctrine of warran- 
ties obtained at the place of making, and suit 
is brought in another state having the liberal 


type of statute, most courts have taken the at- 
titude that if the home-state was not suffi- 
ciently interested in protecting its domicili- 


“E. g., Connecticut General Life Ins. Co. v. 
Richardson (1919) 11 Ohio App. Rep. 405; Missouri 
State Life Ins. Co. v. Lovelace (1907) 1 Ga. App. 
446, 58 S. E. 93; Seiders v. Merchants’ Life Assoc. 
(1900) 93 Tex. 194, 54 S. W. 753; Franklin Life ins. 
Co. v. Galligan (1903) 71 Ark. 295, 73 S. W. 102. 

"Keenan v. John Hancock Mut. Life Ins. Co., 
(1929) 50 R. I. 158, 146 Atl. 401; Limbaugh v. Mon- 
arch Life Ins. Co. (Mo. App. 1935) 84S. W. (2d) 208; 
Northwestern Life Ins. Co. v. Riggs (1906) 203 U. S. 
243, 27 S. Ct. 126, 51 L. Ed. 168; Dolan v. Mutual 
Reserve Fund Life Assoc. (1899) 173 Mass. 197, 53 
N. E. 398. 


Ins. Co. (Mo. App. 1935) 84 S. W. (2d) 209; Mees 
v. Pittsburgh Life & Trust Co. (1915) 169 App. Div. 
86, 154 N. Y¥.S. 660; Modern Brotherhood of America 
v. Quady (1928) 175 Minn. 462, 221 N. W. 721; 
Springfield Mut. Assoc. v. Atnip (1925) 169 Ark. 
O0¢8, 279 S. W. 15; American Nat. Ins. Co. v. Smith 
(Tex. Civ. App. 1929) 13 S. W. (2d) 720; Express- 
man’s Mut. Ben. Assoc. v. Hurlock (1901) 91 Md. 
585, 46 Atl. 957; Manhattan Life Ins. Co. v. War- 
wick (1871) 20 Gratt. (Va.) 614, 3 Am. St. Rep. 
218; Lukens v. International Life Ins. Co. (1917) 
269 Mo. 574, 191 S. W. 418; Sun Life Ins. Office v. 
Mallick (1931) 160 Md. 71, 153 Atl. 35; Supreme 
Lodge, K. P. v. Meyer (1905) 198 U.S. 508, 25 S. 
Ct. 754, 49 L. Ed. 1146, affirming (1904) 178 N. Y. 
63, 70 N. E. 111. 
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aries, there was no reason for the forum to 
apply its more liberal doctrine.” 


One of the most recent cases, and practic- 
ally the only conflict of laws decision of the 
Supreme Court of the United States involving 
representations and warranties, is John Han- 
cock Mutual Life Insurance Company v. 
Yates,” decided in the 1936 term. In that 
case suit was brought in Georgia upon a policy 
which had been delivered to a resident of 
New York and the precise question concerned 
waiver and estoppel. The beneficiary offered 
to prove that answers correctly given to the 
medical examiner were incorrectly recorded 
on the application blank and the trial court, 
in accordance with settled construction of its 
local statute, left to the jury the question of 
materiality of misstatements, treating the 
problem as one of procedure. In this way 
effect was not given to a New York statute 
which had been construed to exclude parol 
evidence contradicting the written application 
and which would impose liability as in the 
case of warranty. The company having prop- 
erly raised the question, the Supreme Court 
reversed. As the parol evidence rule is one 
of substantive law rather than procedure, the 
decision of the Supreme Court would be sound 
upon that basis but the reason given by the 
Court was that the law of the place of mak- 
ing governed and that the Georgia court had 
failed to give full faith and credit to the New 
York statute. The Court also indicated that 
there was violation of the due process clause 
of the Fourteenth Amendment. 

Loan agreements have occasioned consid- 
erable trouble. The position of the Supreme 
Court is not yet entirely clear upon the ex- 
tent of regulation permitted by the state in 
which the policy is delivered over loans con- 
cluded by correspondence with the home-of- 
fice. The Missouri non-forfeiture statute, for 
example, providing for application of the net 
value to the payment of a single premium for 
temporary insurance, has come before the 
Supreme Court in several instances. In the 
Cravens Case,* decided in 1900, the statute 
was held applicable to a loan agreement con- 
summated with a New York company; in 


"E. g., Pacific Mut. Life Ins. Co. v. Hale (Tex. 
Civ. App. 1924) 267 S. W. 282; Prentiss v. Illinois 
Life Co. (Mo. 1920) 225 S. W. 695. 

'*(1936) 290 U. S. 178, 57 S. Ct. 129, 81 L. Ed. 
(Adv.) 110, reversing (1936) 182 Ga. 213, 185 S. E. 
268. 

“New York Life Ins. Co. v. Cravens (1900) 178 
U. S. 389, 20 S. Ct. 962, 44 L. Ed. 1116. 
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1914, in the Head Case,” it was held that al- 
though the contract of insurance was made in 
Missouri, the statute did not apply when the 
insured and beneficiary were domiciled in 
New Mexico, from whence application for the 
loan emanated. Then came the five-to-four 
decision of New York Life Insurance Company 
». Dodge“ in 1918. Although the insured 
resided in Missouri at the time of issuance of 
the policy and there applied for a loan, it 
was held that the agreement was concluded 
at the home-office of the company, it was to 
be construed by the law of New York, Mis- 
souri lacked power directly to control the loan 
agreement, and that application of its statute 
impaired the obligation of the New York con- 
tract. Finally, in Mutal Life Insurance Com- 
pany of New York v. Liebing,” decided in 
1922, upon facts practically identical with 
those of the Dodge Case, Mr. Justice Holmes 
wrote an opinion holding that the Missouri 
statute did apply. Justice Holmes drew a 
distinction between the fact that in the Dodge 
Case the policy contained the phrase “cash 
loan can be obtained”—whereas, in the Lieb- 
ing Case, the policy read “the company will 
. . . loan amounts within the limits of the 
cash surrender value.” On this distinction 
the Missouri statute was held an effective 
limitation upon the power of the company 
with respects to forfeiture. While the dis- 
tinction between mandatory and permissive 
provisions is theoretically sound, it may be 
doubted if the phrases “will” and “can” were 
employed with that intent. It is possible that 
the Liebing Case may be taken as impliedly 
overruling the Dodge Case, returning to the 
earlier rule of the Cravens Case, and as illu- 
strating another type of regulation which is 
permissible by the state of the place of mak- 
ing. 

In the Head and Dodge Cases, the Court 
considered that it was possible for the insured 
and insurer to make subsequent agreements 
subsidiary to and distinct from the contract 
of insurance, and governed by rules different 
than those applicable to the: policy. Two 
other types of cases may be considered as 
bearing upon this possibility. One is repre- 
sented by the case of Aetna Life Insurance 
Company v. Dunken,” decided by the Supreme 
Court in 1924. In that decision it was held 


New York Life Ins. Co. v. Head (1914) 234 U. 
S. 149, 34S. Ct. 879, 58 L. Ed. 1259. 
2 1918) 246 U. S. 357, 38 S. Ct. 337, 62 L. Ed. 772. 
(1922) 259 U.S. 209, 42 S. Ct. 467, 66 L. Ed. 900. 
(1924) 266 U. S. 389, 45 S. Ct. 129, 69 L. Ed. 342. 
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that the law of the place of making, which 
was Tennessee, fixed the contractual rights 
represented by a convertible term policy and 
any substituted insurance. Although the re- 
quest for the converted policy emanated from 
Texas, to which state the insured had re- 
moved, application of a Texas statute to the 
new contract was a denial of due process of 
law. Whether or not the subsequent agree- 
ment was subsidiary to the contract repre- 
sented by the convertible term policy, it was 
not subject to the operation of new and dif- 
ferent rules of law. 

Another type of problem in which the in- 
surance contract may be considered as sepa- 
rate from possible subsidiary agreements oc- 
curs in the case of assignment. While the 
Supreme Court of the United States has not 
as yet settled this point, treatises and the 
majority ‘of the state decisions have consid- 
ered assignment of an insurance policy as a 
separate contract to be governed by the law 
of the place where the assignment occurred, 
without reference to the place of making of 
the original contract.” A related problem, 
upon which just a word may be said in pass- 
ing, concerns assignability, that is, whether 
the rights represented by the policy are 
capable of being transferred. Since most 
policies provide for assignment, this has not 
been a major problem, but what few cases 
there are upon this topic have apparently 
related assignability to the law of the domicil 
of the corporation, and not to the law of the 
place of making.” Returning to the problem 
of assignment, it would seem that the insurer 
would be subject to considerable inconvenience 
and the possibility of double payment in cor- 
rectly determining the place and the law of 
the place where an assignment occurred. For 
example, if the insurance company made pay- 


“See Beale, The Conflict of Laws, Vol. 2, $348.1 
and §348.2; Restatement of the Law of Conflict of 
Laws §§348-354; Barbin v. Moore (1932) 85 N. H. 
362, 159 Atl. 409; Fourth Nat’l Bank of Montgomery 
v. Woolfolk (1929) 220 Ala. 344, 125 So. 217; Rus- 
sell v. Grigsby (C. C: A. 6th 1909) 94 C. C. A. 61, 
168 Fed. 577, reversed on other grounds (1911) 222 
U. S. 149, 32 S. Ct. 58, 56 L. Ed. 133; Union Cen- 
tral Life Ins. Co. v. Woods (1894) 11 Ind. App. 335, 
37 N. E. 180; Manhattan Life Ins. Co. v. Cohen 
(Tex. Civ. App. 1911) 139 S. W. 51; Barry v. Equit- 
able Life Assur. Soc. (1875) 59 N. Y. 587. 

“New York Life Ins. Co. v. Brown’s Adm’r (1902) 
139 Ky. 711, 66 S. W. 613; Mutual Life Ins. Co. of 
N. Y. v. Allen (1884) 138 Mass. 24,52 Am. Rep. 345; 
Pomeroy v. Manhattan Life Ins. Co. (1866) 40 Ill. 
398; Milhous v. Johnson (1889) 51 Hun 639, 4 N. 
Y. S. 199; Northwestern Mutual Life Ins. Co. v. 
Adams (1914) 155 Wis: 335, 144 N. W. 1108. 
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ment to an assignee when the law of the place 
where the assignment occurred would inval- 
idate the transfer, it might be compelled to 
make a second payment upon a subsequent 
claim by the administrator of the insured.” 
Not only is the insurance company under in- 
convenience in determining where a transfer 
took place and the law of that place, but the 
assignor and assignee are likewise placed in 
a difficult position in ascertaining their rights. 
From the standpoint of the insurance com- 
pany, the recent Federal interpleader statutes 
afforded a considerable measure of protec- 
tion,’ but it should be noted that the expense 
of these proceedings lies upon the beneficiary 
or the assignee. 

If the courts were seeking a rule of con- 
venience, it would seem that determination of 
the validity of an assignment by the law of 
the domicil of the insurance company, which 
is easily ascertained, would obviate the neces- 
sity of litigation in most cases. 

There have been a number of problems in 
conflict of laws cases concerning designation 
and rights of beneficiaries. Most jurisdictions 


limit the permissible classes of beneficiaries 
among whom the insured must choose; with 
respect to fraternal benefit and assessment 


societies, the limitation is frequently statutory. 
The law of the corporate domicil may be more 
strict or more liberal and conflict of laws prob- 
lems are inevitable. In the case of standard re- 
serve companies the rule of the place of making 
is applied and little difficulty is encountered, 
but in suits against mutual benefit associa- 
tions the Supreme Court has twice held that 
full faith and credit must be given to corpo- 
rate by-laws. In Royal Arcanum v. Green,” 
decided in 1915, the by-law related to im- 
position of an assessment against the mem- 
bers; in Modern Woodmen v. Mixer,* de- 

“Cf. Expressman’s Mut. Ben. Assoc. v. Hurlock 
(1900) 91 Md. 585, 46 Atl. 957; Lee v. Abdy (1886) 
17 Q. B. Div. 309; New York Life Ins. Co. v. Dun- 
levy (1916) 241 U. S. 518, 36 S. Ct. 613, 60 L. Ed. 
1140, affirming (C. C. A. 9th 1914) 130 C. C. A. 
473, 214 Fed. 1; Manhattan Life Ins. Co. v. Cohen 
(Tex. Civ. App. 1911) 139 S. 'W. 51; Milhous v. 
Johnson (1889) 51 Hun 639, 4 N. Y. S. 199. 

“The situation is discussed in the following articles 
by Professor Zechariah Chafee; Modernizing Inter- 
pleader (1921) 30 Yale Law Journal 814; Interstate 
Interpleader (1924) 33 Yale Law Journal 685; In- 
terpleader in the United States Courts (1932) 41 Yale 
Law Journal 1134 and (1932) 42 Yale Law Journal 
41; and The Federal Interpleader Act of 1936 (1936) 
45 Yale Law Journal 936. 

(1015) 237 U. S. 531, 35 S. Ct. 724, 59 L. Ed. 
1089. 

*#(1025) 267 U.S. 544, 45 S. Ct. 389, 69 L. Ed. 783. 
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cided in 1925, the by-laws provided that no 
right of action should accrue in the case of 
presumption of death from long-continued 
absence until the life expectancy period of 
the member had expired. In these cases it 
was held that the forum must apply a con- 
flict of laws rule in accordance with the by- 
law of the corporation adopted in conformity 
with the law of its domicil. 


With the exception of the rule in the Green 
and Mixer Cases, until within the last few 
years it was generally believed that the full 
faith and credit clause of the Constitution did 
not apply to state statutes, because of the 
failure of Congress to provide for the mode 
of authentication, and that the clause was not 
self-executing. However, several important 
decisions have recently held that the full faith 
clause does apply to state statutes. I refer 
to the case of Bradford Electric Company 2. 
Clapper,’ decided in 1932, which required 
New Hampshire to apply the workmen’s com- 
pensation statute of Vermont; and Broderick 
v. Rosner,” dealing with the liability of stock- 
holders, decided in 1935. This rule was 
then carried over into the insurance field in 
the lates Case, which has already been men- 
tioned. Unfortunately for those interested 
in compensation insurance, the interstate 
problems of employers’ liability were not en- 
tirely solved by the Clapper Case; in the 
Alaska Packers Case,” decided in 1935 and 
also involving foreign compensation statute, 
it was held that the full faith clause did not 
apply to all statutes nor without some quali- 
fications. 

The decisions in the Royal Arcanum and 
Mixer Cases suggest the possibility that there 
may be a further extension of the full faith 
and credit clause to the by-laws of mutual 
benefit companies. However, in those cases 
the by-laws related to the financial structure 
of the association, and there is good reason for 
establishing a uniform rule in regard to the 
interests of members in the common fund 
from which their rights are to be enforced. It 
is not believed that either of these cases goes 
so far as to limit the power of a state, in which 
the association is doing business to prescribe 
permissible classes of benefifiaries. 

(1932) 286 U. S. 145, 52 S. Ct. 571, 
1026. 

*(1935) 204 U. S. 629, 55 S. Ct. 589, 
1100. 

*Alaska Packers Assoc. v. Industrial Accident Com- 
mission (1935) 294 U. S. 532, 55 S. Ct. 518, 79 L. 
Ed. 1044. 
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The mode of changing _ beneficiaries, 
whether by designated formalities* or by the 
eccurrence of divorce,” has also generally 
heen related to the law of the place of mak- 
ing of the contract and it is believed that an- 
other state, even though it be that of subse- 
quent domicil of the insured, would not be 
permitted to limit the right of change fixed 
by the contract. 

The principles expressed in the decisions of 
the Supreme Court of the United States 
which we have been considering are not con- 
fined in their scope of operation to life in- 
surance cases only. This may be illustrated 
by a few cases in which the Supreme Court 
has passed upon statutes attempting to im- 
pose local time limitations in conflict of laws 
cases. In Home Insurance Company v. Dick,” 
decided in 1930, the imposition of a Texas 
statute, invalidating any stipulation for a 
period of limitations less than two years, was 
held to violate the due process clause when 
applied to a policy of fire insurance upon a 
boat: the contract was entered into outside 
the forum and provided for suit within one 
vear. The argument that the statute was 
procedural and represented a strong rule of 
local policy was stricken down here as was the 
same contention six years later in the Yates 
Case. 

The decision in Hartford Accident & In- 
demnity Company v. Delta & Pine Land Com- 
pany, decided in 1934, involved a fidelity 
bond executed in Tennessee by a Connecticut 
corporation, which provided for suit within 
fifteen months after termination of the sure- 
tyship. Suit was instituted in Mississippi 
with the plaintiff relying upon its longer 
statute of limitations. A much stronger case 
was presented than by the situation in the 
Dick Case, inasmuch as the bond indemnified 
against loss through the dishonesty of any 
employee, “in any position, anywhere” and 
the defalcation occurred in Mississippi, where 
the indemnity company was also engaged in 
doing business. In addition, the Mississippi 
statute had been construed to eliminate the 


“Hoskins v. Hoskins (1929) 231 Ky. 5, 20 S. W. 
(2d) 1029; Page v. Detroit Life Ins Co. (1929) 11 
Tenn. App. 417. 

“Haven v. Home Ins. Co. (1910) 149 Mo. App. 
291, 130 S. W. 73; Orthwein v. Germania Life Ins. 
Co. (1914) 261 Mo. 650, 170 S. W. 885; Northwest- 
ern Mutual Life Ins. Co. v. Adams (1914) 155 Wis. 
335, 144 N. W. 1108; Pendleton v. Great Southern 
Life Ins. Co. (1929) 135 Okla. 40, 273 Pac. 1007. 

(1930) 281 U.S. 397, 50 S. Ct. 338, 74 L. Ed. 926. 


(1934) 202 U. S. 143, 54 S. Ct. 634, 78 L. Ed. 
1178 
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conflict of laws between the two states. Here, 
also, the Supreme Court held that an attempt 
by the forum to enlarge or control the obli- 
gations of a contract validly made in another 
state constituted a violation of due process 
of law. 


The most recent pronouncement of the Su- 
preme Court is in connection with group in- 
surance. In Boseman v. Connecticut General 
Life Insurance Company,” decided in April, 
1937, suit was brought in Texas to recover 
for total disability under a policy of group in- 
surance issued in Pennsylvania to the Gulf 
Oil Corporation. The suit was removed to 
the Federal courts and hence does not directly 
involve a constitutional question. The master 
policy, and the individual certificates issued 
to the workmen, provided for notice of dis- 
ability within sixty days after termination of 
employment, whereas a Texas statute declares 
that any stipulation for a period of less than 
ninety days shall be considered unreasonable. 
In applying the law of the place of making, 
Pennsylvania, the Supreme Court stressed 
factors of application in Pennsylvania, an ex- 
press provision that Pennsylvania law should 
govern, that the insurer was not engaged in 
business in Texas at that time, and that the 
certificate issued to the member was not a 
part of the contract of group insurance, which 
was made only with the employer, but merely 
evidenced the interest of the employee there- 
under; and also “the purpose of the parties 
to the contract that everywhere it shall have 
the same meaning and give the same protec- 
tion, and that inequalities and confusion liable 
to result from application of diverse laws 
should be avoided.” 


Whether in subsequent cases upon some- 
what different facts the Supreme Court will 
follow all the implications of the decision in 
the Boseman Case or whether it may, in some 
instances and for some purposes, authorize a 
conflict of laws rule other than the law of the 
place of making of the master contract, it 
is impossible to foretell. 

Another type -of time limitation is repre- 
sented by the statute of North Dakota provid- 
ing that insurance against loss by hail shall 
take effect within twenty-four hours after the 
application is taken unless notice is given 
that the risk is declined. This time limitation 
was upheld in 1922 as not denying due pro- 
cess of law to a foreign corporation which 
wished to “map” its risks, in National Union 


“wees... CS in. DB GB OD. 


L. Ed. (Adv.) 657. 


(Adv.) 686, 81 
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Fire Insurance Company v. Wanberg, ™ where 
Mr. Justice Taft said: “While the time al- 
lowed is short, we cannot say that it is un- 
reasonable in view of the legitimate purpose 
of the legislation and the possibilities of 
modern business methods.” If we agree with 
his further statement in that case, “that this 
legislation approaches closely the limit of 
legislative power, but not that it transcends 
it”, there is still considerable regulative power 
available to the states without violating either 
liberty of contract or the due process clause. 

Most of the potential problems of conflict 
of laws in relation to insurance have not been 
passed upon by the Supreme Court, yet a 
consideration of even a few of its decisions 
indicates willingness on the part of that Court 
to consider cases in this field, and delineation 
of permissible state control over insurance 
contracts is gradually being made. The re- 
cent development of the full faith and credit 
clause as applied to state statutes occurred 


(1022) 260 U.S. 71, 43 S. Ct. 32, 67 L. Ed. 136. 
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in connection with problems other than in- 
surance; yet that clause readily served as a 
basis for securing review in the Yates Case, 
dealing with misrepresentations and warran- 
ties. In other phases of conflict of laws 
are occurring developments which may be of 
usefulness in conjunction with insurance 
problems. 

In these times when people move readily 
from state to state, instances are likely to be 
more frequent in which insurance problems 
will arise in a state which was not the place 
of making of the contract. Whether counsel 
represents the company, the insured, an as- 
signee or the beneficiary, each is interested in 
securing a set of principles from which a 
reasonable degree of predictability in concrete 
cases may be expected. A suggestion may be 
offered that attention to possible conflict of 
laws features of insurances cases and insist- 
ence upon these points in relation to constitu- 
tional law principles will, in time, lead to the 
clarification of proper rules to be applied in 
conflict of laws cases by state courts. 


The Conflict of Laws in Relation to Statutes Regulating 


Insurance Contracts* 


By Epwi1n W. PATTERSON 
Professor of Law, Columbia University, 
New York City 


HE American people, considered in the 

aggregate, live under the most compli- 
cated set of laws that the world has ever 
known. The forty-eight systems of law of 
the forty-eight states, each system composed 
of a constitution, statutes, and a common 
law, are overlain by the Federal constitution 
and statutes passed pursuant to its restricted 
powers, supplemented by a “Federal common 
law” of somewhat indefinite scope. For the 
urban population the state system of law is 
underlain by a vast number of municipal or- 
dinances. This extensive array of legal hier- 
archies has seemed appalling to more than 
one alarmist. The clock in the fable, you 
may remember, stopped ticking when over- 
whelmed by its calculation as to the number 
of ticks it would have to tick during the course 
of a year; but it was heartened to go on again 


*Published by consent of the Author and the 
American Bar Association. , 


by the reflection that it had to make only one 
tick at a time. So we must temper our anxi- 
ety about “too many laws” with the reflection 
that no one American needs to be “considered 
in the aggregate”; that any one American at 
any one time is actually subject to only one 
of these sets of laws, or at least that he is 
actually subject to only one set in respect to 
any one interest, relation or segment of be- 
havior, such as signing an application for in- 
surance or driving past a red light. Con- 
sidered individually, the American people 
probably do not have to live under any one 
legal system more complicated than those 
which other civilized peoples have managed 
to survive. 

With this word of caution we need not 
speculate further upon the general character 
of the legal perplexities of our Federal system 
of government. Coming at once to the ques 
tion before us, we find that claims arising 
under interstate insurance contracts give rise 
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to disputes which are complicated at the out- 
set by the question, what law is applicable 
to the settlement of this dispute? This 
question has been designated the “choice-of- 
law” problem. In calling it thus, writers on 
the conflict of laws do not mean to imply 
that the judge has, or should have, power to 
choose capriciously the rules which he is to 
apply, for his decision is, theoretically at least, 
guided by choice-of-law rules which form a 
part of the law of which he is an instrument. 
Professor Carnahan’s paper has ably discuss- 
ed this choice-of-law problem and especially 
the limitations imposed by recent decisions 
of the Supreme Court (Yates case, Delta and 
Pine Land Co. case, Boseman case) upon 
the freedom of choice of law by a state court 
purporting to apply its own conflict-of-law 
rule. The effect of state statutes, regulating 
the making and interpretation of insurance 
contracts, upon ‘“choice-of-law” rules, and 
the possibility of improvements in legislation 
as a solution of certain perplexities, are the 
subjects of the present paper. Questions re- 
lating to novation, assignment, change of 
beneficiary and the like, are beyond the scope 
of this paper. 

At the outset any hope of improvement in 
this field is assailed by doubts as to the ef- 
ficacy of rules to guide the court toward an 
objective decision of the choice-of-law ques- 
tion. Professor Carnahan, in the first part 
of his paper, pointed out the tendency of 
courts to apply the choice-of-law rule in such 
a Way as to adopt that interpretation of the 
contract which favored the insured or bene- 
ficiary. Recently another fairly exhaustive 
study of state and Federal decisions dealing 
with the choice-of-law general problem as af- 
fecting interstate insurance transactions was 
made by an exceptionally capable senior law 
student as a part of his research work at Co- 
lumbia University. He carefully examined 
not only the rules which the courts approved 
in determining the choice-of-law but also the 
net results of their decisions. His general 
conclusion was that the courts differed more 
frequently as to their reasons than as to their 
results, and that the choice-of-law rule was 
usually so interpreted or applied as to give 
judgment for the insured or the beneficiary 
against the insurer. (The substance of these 
conclusions will be published as a note in a 
forthcoming issue of the Columbia Law Re- 
view.) Most of these cases were decided 
prior to the recent decisions of the Supreme 
Court, discussed in Professor Carnahan’s 
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paper, and it is not clear that the conclusion 
will be the same after these Supreme Court 
decisions have had their restraining effect. 
Nor is it clear that that familiar principle of 
the “unwritten law,” “soak the insurer,” was 
any more dominant in the solution of the 
choice-of-law dispute than in any other dis- 
pute between insurer and insured. Even so, 
it is submitted that the influence of senti- 
ment or prejudice in the determination of the 
choice-of-law will be minimized if the choice- 
of-law rules are formulated more clearly, and 
more in conformity with the broad principles 
of public policy which should govern their 
formulation. 

The regulatory statutes which fall within 
the scope of the present discussion fall in two 
main groups: 1. The “internal-law” group, 
those which require or prohibit the inclusion 
of certain terms in the insurance contract. 2. 
The “conflict-of-laws” group, those which 
state the criterion or criteria by which to de- 
termine what contracts are governed by the 
internal law of the state, whether statutory 
or common law. An example of this second 
type is the Alabama statute which reads: 


“All contracts of insurance, the applica- 
tion for which is taken within this state, 
shall be deemed to have been made within 
this state and subject to the laws thereof.” 


This statute is obviously intended to clarify 
the rule, that the law of the place of making 
governs the validity and interpretation of a 
contract, by specifying what “place of mak- 
ing” means, in reference to insurance con- 
tracts applied for in Alabama. It is frag- 
mentary legislation, since it does not say 
whether the internal law of Alabama shall 
govern any insurance contracts applied for 
outside of the state. Another illustration is 
the Mississippi provision which was held to 
have been unconstitutionally applied in the 
Delta and Pine Land Co. case:" 


“All contracts of insurance on property, 
lives or interests in this state shall be deem- 
ed to be made therein.” 


Here again is an effort to define “place of 
making” in terms of a conclusive presumption. 


"Ala. Code (Michie 1928) $8375. 

*Hartford Accident and Indemnity Co. v. Delta & 
Pine Land Co., 292 U. S. 143, 54 Sup. Ct. 634 (1934). 

*Miss. Code Ann. (1930) $5131. 
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Such statutes operate directly upon the con- 
flict-of-laws rules. 

The internal law type of statute does not 
operate directly, and need not operate at all, 
upon the conflict-of-laws rule. Thus, a pro- 
vision of the California Insurance Code of 
1935, preceding a set of prescribed require- 
ments for workmen’s compensation policies, 
reads as follows: 


“Every contract insuring against liability 
for compensation and every compensation 
policy is conclusively presumed to contain 
all provisions required by this article.” 


Taken literally this means that every work- 
men’s compensation policy, whether issued in 
California, Texas or Timbuctoo, is to be gov- 
erned by the law of California; and as so in- 
terpreted it reaches vastly beyond the powers 
of that sovereign state. The obviously sen- 
sible interpretation is that the statute is meant 
to apply to all workmen’s compensation con- 
tracts to which the internal law of California 
is applicable, in accordance with the conflict- 
of-laws rules of California. This kind of 


statute requires no further discussion in this 


paper. 

Most of the internal law statutes (that is, 
those which require or prohibit the use of cer- 
tain provisions) contain criteria for determin- 
ing the contracts to which they apply. The 
following language may be taken as illustra- 
tive of many such statutes: 


“No life insurance policy shall be issued 
by any insurer in this state unless it con- 
tains the following provisions . . .” 


Two distinct, though not contradictory, 
meanings of such a statute may be noted: 1. 
A prohibition against the doing of a specified 
act in this state, namely, the issuance of a 
life insurance policy (by an insurer). An 
insurer which issues in the state a non-con- 
forming policy may be punished through 
criminal prosecution or revocation of license. 
This may be called its effect in personam. 2. 
A non-conforming life insurance policy will 
be construed as if it conformed to the statutory 
requirements. This may be called its effect 
in rem, with the caution that “in rem” does 
not have the same connotations here as in 
other contexts in which it is used. Despite 


“Cal. Ins. Code (1935), £11650. A similar provis- 
ion is found in the Pennsylvania Insurance Law, 
$651 (Act of May 17, 1921, P. L. 789). 
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some older cases which took a narrower view, 
it is believed to be the prevailing view of 
American courts at present (aided in many 
instances by statutory declarations) that 
statutes so worded operate both in personam 
and in rem. 

In the light of some recent decisions of the 
Supreme Court, it is important to note the 
distinction between these two meanings. A 
statute which goes beyond the power of the 
state if interpreted as operating in rem, may 
be valid when applied in a proper proceeding 
in personam. Thus, in the Boseman case,’ 
discussed by Professor Carnahan, if the 
Texas statute were interpreted to mean merely 
that the Texas employer committed a crime 
in Texas in delivering a certificate to an em- 
ployee in Texas, or in taking an application 
for insurance from the employee in Texas, 
containing terms contrary to those prescribed 
by the Texas statute, it would seem that the 
state would be acting within its sovereign 
power to regulate and punish conduct within 
its borders.’ Hence a criminal prosecution 
of the employer (assuming the statute were 
adequately worded to that end) would seem- 
ingly be upheld. Likewise, a revocation of 
the insurer’s license, if it had been licensed 
to do business in Texas at the time when the 
non-conforming certificate was issued, would 
seem to be within the power of the state, un- 
less the Supreme Court reshapes some other 
doctrines. On this analysis a state may pro- 
tect its citizens against unfair insurance con- 
tracts by hook if not by crook. 

A fair sampling of the standardizing statutes 
of a few of the more populous states will serve 
to indicate the criteria employed for determin- 
ing the scope of their application. These 
criteria will be commented upon in passing 
both in their relation to the conflict-of-laws 
rules laid down in state and Federal decisions, 
and in their relation to the legitimate purposes 
of state legislation regulating insurance con- 
tracts. The following classes of criteria are 
most commonly found: 1. Policies issued or 
delivered in the state. 
property or other subject matter in the state. 
3. Policies issued by domestic companies. In 
each criterion the decisive factor is a spatial 
relation, that is, some act done in reference 
to the contract, or some person or thing af- 


*Boseman v. Connecticut General Life Ins. Co., 57 
Sup. Ct. 686 (April 26, 1937). 

"Bothwell v. Buckbee Mears Co., 275 U.S. 274, 48 
Sup. Ct. 124 (1927) ; Palmetto Fire Ins. Co. v. Conn. 
272 U.S. 295, 47 Sup. Ct. 88 (1926). 
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fected by it, is within the territory of the 
state. The criteria are thus determined in 
the final analysis by the territorial concept 
of sovereignty. 

1. Policy issued or delivered in this state.’ 
This language, commonly used in reference 
to life insurance, is not quite identical with 
“contract made in this state,” though it 
seems intended to define the meaning of the 
“place of making” rule. Assume that State 
A and State B each has a statute using this 
language, but prescribing different policy 
provisions; that an application for a policy 
is taken in State A and sent to the home of- 
fice of the insurer in State B, and that the 
insurer approves the application and issues 
the policy, which is subsequently delivered 
to the applicant in State A. Which law gov- 
erns the provisions of the contract? Though 
courts have frequently held the policy to be 
in effect before its delivery to the applicant” 
those decisions related to the time of taking 
eifect and not to the choice of law question. 
With respect to the latter, the cases generally 
hold, as Professor Carnahan has pointed out, 
or assume without discussion,’ that the place 
of delivery is the place of making, especially 
where, as in most instances, the application 
and or policy provides that it shall not take 
effect until delivered. If this diversity of 
interpretation seems inconsistent, it is neces- 
sary to remember that what is “pigs” in one 
context may be “domestic pets” in another. 
Although the word “issued” has been inter- 
preted in some contexts to mean the same as 
“delivered”, there are also cases holding that 
“issue” has a different meaning, namely, to 
execute ready for delivery.” Thus State B 
may seize upon the tail of the elephant be- 


‘Cal. Ins. Code (1935) $10113 (life), £10205 (group 


life). £10290 (disability), £10292, 10310, 10311, 
10312, 10330, 10360, 11580 (liability); Ohio Code 
(Ins. Law, Baldwin, 1935) $9410 (life), $£9411, 9420, 
9421, 9423, 9426-2 (group life) ; Pa. Ins. Law (Act of 
May 17, 1921), $409 (life), $416 (group life); IIl. 
Ins. Code (1937) Sec. 224 (life), Sec. 226 (annuity), 
Sec. 229 (industrial life), $231 (group life), $355 
(accident), $367 (group acc. and health); N. Y. Ins. 
Law £101 (life), £101b (group life), $101%4 (an- 
nuity), £107 (accident and health) 4109 (liability). 

‘Patterson, The Delivery of a Life Insurance Policy 
(1919) 33 Harvard L. Rev. 198. 

‘As in John Hancock Mut. Life Ins. Co., v. Yates, 
57 Sup. Ct. 129 (Dec. 7, 1936). 

“Durgan v. Equitable Life Assur. Soc. of U.S. 71 
5. C. 356, 51 S. E. 125 (1905); Stringham v. Mutual 
Life Ins. Co., 44 Ore. 447, 75 Pac. 822 (1904). See 
also Hyde v. Goodnow, 3 N. Y. (3 Const) 266 (1850). 
Contrary interpretations may be found in Words 
and Phrases, Ist and 2nd series, sub tit. “issue’’. 
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cause of “issued” and State A may seize upon 
its trunk because of “delivered”. Stranger 
things have happened to insurance contracts. 
The Supreme Court decisions do not as yet 
indicate that either choice of law is inevitable, 
that is, necessarily and exclusively correct. 
It is submitted that the word “issued” in such 
statutes is intended to regulate the contracts 
of domestic insurers, and that this sovereign 
should give way to the one having a superior 
interest in the regulation of the contract. 
This will be touched upon later. 

“Delivered” is the crucial word. It fur- 
nishes a pretty good empirical rule to effect- 
uate the purpose of regulatory legislation. 
The place of delivery is ordinarily that of the 
residence of the applicant, who is usually the 
insured, and the primary purpose of the state 
is to protect its residents (including the 
stranger temporarily within its gates) from 
unfair dealing. A seldom avowed object of 
insurance regulation is to prescribe standards 
of fair competition between insurers; this is 
accomplished if competition in a given terri- 
tory is on the same basis for all. Yet ‘“de- 
livered” leaves minor gaps, as in cases where 
the insured dies before the policy is handed 
over to him. Taken as operative in rem, such 
a statute may fix the terms of a policy de- 
livered through the mails by an insurance 
company not authorized in the state of de- 
livery; but such an interpretataion appears 
doubtful. 

2. Policies covering property or other sub- 
ject matter in the state. This group of 
criteria is illustrated by a California pro- 
vision: 


“All fire policies on subject matter in 
California shall be in the standard form 


gpl 
. 


Similarly, the statutes of other states pre- 
scribing standard fire insurance policies 
usually prohibit the issuance or delivery of 
such a policy “on property in this state.” 
This group of statutes cooly ignores the 
“‘place-of-making” rule which was so strongly 
emphasized in recent decisions of the Supreme 
Court that it may have seemed (though prob- 
ably incorrectly) to mark the limits of the 
state’s power over insurance contracts. Is 
such a statute, if interpreted by a state court 


"Cal. Ins. Code (1935) £2070. 
™N. Y. Ins. Law $121. See also Pa. $522; Ill. 
$397; Mass. $99 (“In property or interests in”). 
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to have in rem effect upon a fire insurance 
contract made and delivered wholly outside 
the state but covering property then located 
in the state, unconstitutional? The Boseman 
case and the Yates case, it will be remembered, 
involved life insurance, and it may be 
argued without impertinence that the Supreme 
Court will recognize that the legitimate in- 
terests of the state call for different types of 
regulatory legislation in reference to different 
types of insurance.” The Delta & Pine Land 
Co. case offers a closer analogy. But there 
the subject matter insured (the employee’s 
position of trust and confidence) had its 
situs in Tennessee when the contract was 
made. The Supreme Court in its opinion em- 
phasized the necessity of having the law gov- 
erning the validity and interpretation of the 
insurance contract determined once and for 
all at its inception. The choice of law must 
not be ambulatory. 

Thus interpreted the Delta case offers no 
obstacle to the in rem effect of these statutes, 
unless they be given the strained interpreta- 
tion that they prescribe the terms of fire in- 
surance policies on movable property which 
comes into the state after the policy is issued. 
As applied to insurance covering real property 


in the state, the validity of this criterion is 
supported by the analogy of deeds of convey- 
ance, which are universally held to be govern- 
ed, as to validity and interpretation, by the 
law of the place where the land is located 
rather than the law of the place where the 


conveyance is executed. A similar interest of 
the state in the terms of fire insurance policies 
covering buildings within its borders would 
seem sufficient to uphold the power of the 
state to prescribe these terms. An old Wis- 
consin case so reasoned and upheld the ap- 
plication of the Wisconsin statute to a foreign 
made contract.* When one considers that, 
historically, one important purpose of pre- 
scribing standard fire policy provisions was 
to attain uniformity in language with regard 
to the respective liabilities of insurers who 
had issued separate policies covering the same 
property,” it seems clear that the choice-of- 


"Cf. Alaska Packers Ass’n v. Industrial Accident 
Commission of California, 294 U. S. 532, Sup. Ct. 
(1935); Bradford Elec. Light Co., Inc. v. Clapper 
286 U. S. 145, 52 Sup. Ct. 571 (1932). 

“Seyk v. Miller’s Nat. Ins. Co., 74 Wis. 67, 41 N. 
W. 443 (1889). 

"See Kennedy, Origin of the Standard Policy of 
Fire Insurance, in the Fire Insurance Contract (1922) 
20. 
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law criterion adopted by these statutes has a 
legitimate purpose. 

Would a similar criterion be applicable to 
other kinds of insurance? Suppose a state 
enacts that every policy of insurance against 
legal liability resulting from the operation of 
a motor vehicle then principally garaged with- 
in its borders shall be deemed to contain cer- 
tain provisions? Could the courts of that 
state apply that statute to a contract made 
wholly outside the state on a vehicle then 
principally garaged in the state? Would 
other courts be obliged to follow this con- 
struction? (These are two different ques- 
tions.) Here the problem of concurrent in- 
surance is not pressing, but another and far 
more important interest of the state comes 
into play, namely, the protection of the vic- 
tims of the motor vehicle.* The choice of 
law would not be ambulatory and the insurer, 
which customarily inquires as to the place of 
garaging, would have notice of the bargain 
it was getting into. Such a statute would 
seem to be valid. Whether if applied to the 
insurance of fleets of trucks, it would en- 
counter the difficulties exemplified in the Bose- 
man case (group insurance) and in the deci- 
sions relating to fraternal society by-laws” is 
a question which can not be answered until 
the Supreme Court has expounded more fully 
the principle that uniformity must prevail in 
construing the rights of all persons insured 
under a group form of contract. 

3. Policies issued by domestic companies. 
Statutes which expressly apply to all policies 
issued by domestic companies are not com- 
mon. Qhio has several such provisions, ap- 
plicable to life insurance companies.” If the 
word “issued”, in statutes of the first class 
above discussed, means “executed and ready 
for delivery”, then statutes of that class like- 
wise regulate issuance of policies by domestic 
life companies, since life insurance companies 
usually, though not invariably, issue their 
policies at the home office located in the 
state of incorporation. The extensive power 
of the state to regulate the affairs of domestic 
insurance companies may well suffice to up- 
hold the in personam effect of such statutes; 


"See Merchant’s Mutual Automobile Liability Ins. 
Co. v. Smart, 267 U. S. 126, 45 Sup. Ct. 320 (1925); 
Young v. Masci, 289 U. S. 253, 53 Sup. Ct. 599 
(1933). 

“Supreme Council v. Green, 237 U. S. 531, 35 Sup. 
Ct. 724 (1915); Modern Woodmen of America v. 
Mixer, 267 U. S. 544, 45 Sup. Ct. 389 (1925). 

“Ohio Ins. Law, tf9410, 9411, 9420, 9421. 
win, 1935). 


(Bald- 
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but to give them in rem effect would enable 
a few populous states in which the largest 
lie insurance companies are domiciled to 
control the insurance contracts for the rest 
of the country. The domiciliary state of an 
insurance company may take a maternal in- 
terest in having the company maintain equit- 
table standards in doing business beyond its 
borders. Yet surely such an interest must 
be subordinated to the superior interest of an- 
other state in which applications are solicited 
and the policies are delivered. If the latter 
state has any internal law statutes prescrib- 
ing policy forms, they should prevail over 
those of the home state. To accomplish this, 
the home state should expressly renounce jur- 
isdiction over policies delivered in such an- 
other state. Such statutes may prescribe the 
choice of law more clearly, in all courts, than 
is done by the Supreme Court decisions. 


Renunciatory statutes of this type have 
frequently been enacted. A standard form 
of renunciatory statute, enacted in a number 
of states, is applicable in some states to life 
insurance, in some to group life insurance, and 
in some to accident and health insurance.” 
These statutes appear to be framed on the 
astonishing principle that the state renounces 
jurisdiction over policies “issued” within its 
borders by foreign companies, as well as over 
policies issued outside the state by domestic 
companies. The domestic company provis- 
ion, which ordinarily comes last in the statute, 
reads as follows (taking the Ohio provision 
as typical): 


“and the policies of a life insurance com- 
pany organized under the laws of this state 
may, when issued or delivered in any other 
state, territory, district or country, contain 
any provision required by the laws of the 
state, territory, district or country in which 
the same are issued, anything in this chap- 
ter to the contrary notwithstanding.” 


By this provision Ohio properly renounces 
jurisdiction over the policies of domestic 
companies issued abroad, at least to the ex- 
tent that the other state law contains positive 
provisions; the renunciation might be made 


“Cal. Ins. Code (1935) £10211 (group life) ; Ohio 
Ins. Law (Baldwin 1935) $9424; Pa. Ins. Law, 620 
(accident and health); Ill. Ins. Code (1937) $365 
(accident and health); N. Y. Ins. Law (1937) $107 
(j) (accident and health). 
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broader. The provision as to foreign com- 
panies (in Ohio) reads as follows: 


“The policies of a life insurance company 
not organized under the laws of this state, 
may contain any provision which the law 
of the state, territory, district or county 
under which the company is organized, 
prescribes shall be in such policies when 
issued in this state . . . anything in this 
chapter to the contrary notwithstanding.” 


This provision is open to different inter- 
pretations, depending upon the meaning of 
“prescribes” and “such policies when issued 
in this state’; it is even susceptible of an in- 
terpretation which makes it meaningless. 
The meaning appears to be that an Illinois 
company may “issue” (that is, deliver) in 
Ohio life insurance policies containing pro- 
visions prescribed by the law of Illinois, and, 
to that extent at least, may ignore the re- 
quirements of Ohio law. If Illinois has a 
similar statute, the language may be so in- 
terpreted as to make the choice of law bounce 
back and forth between the two states in 
perpetual motion. However, this difficulty, 
familiar to specialists in the conflict of laws 
as the renvoi problem, can be solved by in- 
terpreting the statute as applying only to the 
internal law rule and not to the choice-of-law 
rule of the other state. 


But the double-barrelled renunciation, both 
as to domestic and foreign companies appears 
to leave both types of companies, free to 
choose, as between the regulatory statutes of 
two states having this renunciatory statute, 
that set of provisions which seems to it most 
advantageous. Thus, if Illinois should re- 
quire that life insurance policies give the right 
to policy loans only for payment of premiums, 
while Ohio law requires the making of policy 
loans without this restriction, an Illinois com- 
pany doing business in Ohio, an Ohio com- 
pany doing business in Illinois, could use either 
provision which it pleased. Thus the policy 
of each state with respect to uniformity and 
equality of treatment in dealings with per- 
sons within its borders, would be frustrated. 
Massachusetts has guarded against this re- 
sult by requiring that the provisions used in 
Massachusetts by foreign companies shall be 
“with the approval of the commissioner” (of 
insurance) and shall be “not contrary to the 


Mass. Ins. Law, $187. 





Page 34 


laws of this commonwealth.”” It is sub- 
mitted that the provision as to domestic com- 
panies alone is adequate to prevent conflicts 
between the laws of the various states. 

The conclusions of this paper may be sum- 
marized as follows: (1) The choice-of-law 
rules now invoked and applied by the courts 
to interstate insurance contracts are produc- 
tive of confusion and uncertainty. (2) The 
place-of-making rule can be clarified or super- 
seded by statutory provisions specifying the 
choice-of-law criteria in conformity with the 
superior interest of the state in each type of 
insurance contract. (3) These criteria should 
be such as to enable the insurer and the in- 
sured to know at the outset what law will 
govern the validity and interpretation of the 
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original contract throughout its duration, re- 
gardless of changes in the location of the risk 
or the residence of the insured. (4) The 
decisions of the Supreme Court of the United 
States, which set the limits of state jurisdic- 
tion, do not present any insuperable obstacles 
to the attainment of the foregoing objectives, 
(5) Statutes prescribing choice-of-law criteria 
should be supplemented by renunciatory pro- 
visions by which the state renounces control, 
both in personam and in rem, over contracts 
in which another state has a superior interest. 
(6) Before such statutes are drafted a 
thorouzh study should be made of the factors 
involved and of the superior interest of each 
state in each particular type of insurance con- 
tract. 


The Conflict of Law Problems in Relation to Insurance 
Company Management* 


By STERLING PIERSON 
Counsel, The Equitable Life Assurance Society of the 
United States, 
New York, City 


DISTINGUISHED commentator upon 

the Canadian efforts to make uniform 
the law respecting life insurance contracts 
stated that prior to the adoption by the pro- 
visions of the Uniform Life Insurance Act 
their statute law was in a state of such con- 
fusion as to prove “Interesting for the lawyers 
but confounding to the companies and the in- 
suring public!” I am not sure but that similar 
language might well be applied to the prob- 
lems which are under discussion. 

When this topic was assigned to me, the 
first thought which came to mind was as to 
what efforts the companies, (and because I 
am connected with a life insurance company 
I shall attempt to speak only with regard to 
them) had made to eliminate conflict of laws 
problems by express contractual provision. 
I turned, therefore, first to the manuals of 
policy forms to examine the extent to which 
the companies had attempted by the terms of 
their contracts to make the law of a particular 
state applicable to such contracts, and then to 
the cases in which the courts had passed upon 


*Published by consent of the Author and the 
American Bar Association. 


such contractual provisions. I found that 
they had frequently made such efforts, but 
often had not been sustained by the courts. 
The trouble seemed to be that the contractual 
provisions in question had usually attempted 
to make the law of the insurer’s domicil con- 
trol a contract entered into with a non-resi- 
dent policyholder, and the courts of the non- 
resident policyholder’s jurisdiction were re- 
luctant to give effect to such provisions. So, 
for example, in Great Southern Life Insurance 
Co. v. Burwell, 12 Fed. (2d) 244, certiorari 
denied 271 U.S. 683, notwithstanding the fact 
that the application provided that the policy 
issued thereon was to be construed under the 
laws of Texas, we find the Circuit Court of 
Appeals for the Fifth Circuit announcing the 
rule that since the insurance was solicited and 
the policy was delivered in the State of Missis- 
sippi, and the insurance company was licensed 
to do business in that state, “it is settled that 
the policies are governed by the law of Missis- 
sippi, notwithstanding the agreement of the 
parties that they be construed under the 
Texas law.” 

This overriding of an express stipulation of 
the contracting parties may seem to represent 
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a somewhat extreme example of the zeal of 
courts in extending to policyholders the bene- 
fit of the substantive law of the jurisdiction 
in which they are resident at the time their 
policies are issued to them, but generally 
speaking the life insurance cases clearly re- 
flect this judicial tendency. Speaking now 
only for my own company, I am not sure but 
that the courts have rendered the business a 
service in overriding attempts to circumvent 
the local law by contractual provision. This, 
because it seems to me that it may well be 
said equally of business transacted within a 
foreign state what Mr. Frank Hodgins has 
said with reference to business transacted in 
Canada by a foreign insurance company, 
namely: 


“\ foreign company coming over into 
Canada would naturally expect to be govern- 
ed by our laws; it submits to them to the 
extent it pays a license, becomes registered 
here, and issues policies which as contracts, 
both as to form and as to contents, conform 
to our law. * * * Most of these incidents 
point to the fact that the very natural inten- 
tion of the parties, who live and who do 
business here, legalized and protected by 
our laws, is that the insurance law of this 
Country will govern the contract and rights 
which arise thereunder.” (22 Canadian L. 
a8) 


It may be that if contractual provisions 
designed to fix the forum controlling the con- 
tract were sustained by the courts we would 
have fewer problems, but I believe that we 
would be running counter to the real intention 
and best interests of those with whom we trans- 
act business. I might add that perhaps my 
own point of view on this subject may be 
somewhat tinted by the fact that we have done 
a larger volume of business in foreign coun- 
tries, in which we were not only required but 
were glad to claim the availability of the local 
law. 

Occasionally we find the Legislatures at- 
tempting in one way or another to assure to 
policyholders the protection of local law. 
Utah, for example, provides by statute that: 


“Any insurance contract shall be deemed 
to be made in the State of Utah if made 
through an authorized agent of such insur- 
ance company within this State, irrespective 
of where the insurance contract may be 
written.” 
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Massachusetts forbids the insertion in an 
insurance policy or annuity contract of a pro- 
vision that “any such policy or contract made 
in the commonwealth on lives, property or in- 
terests therein shall be governed by the laws 
of any state or country other than this Com- 
monwealth. Any such condition, stipulation 
or agreement shall be void.” Minnesota pro- 
vides that “ all contracts of insurance on prop- 
erty, lives, or interests in this State shall be 
deemed to be made in this State.” 

An interesting example of administrative 
regulation along the same lines is found in a 
ruling of the New York Insurance Depart- 
ment made in 1909, when there was submitted 
for its approval a form of application which 
contained these words: 


“And that the policy applied for and this 
application shall be subject to and construed 
according to the laws of the State of 
(Naming a foreign State). 


The ruling thereon was: “This is not prop- 
er in a policy issued for delivery in the State 
of New York.” 

From the standpoint of management one of 
the fields in which the conflict problems cause 
most confusion is that of binding receipt cases. 
Recently we had a case involving a policy 
issued on a binding receipt to a non-resident 
of New York and containing a double indem- 
nity provision intended to be phrased in such 
a way as to exclude liability for death due 
to airplane accident.- At the time of the 
policyholder’s death in an airplane accident 
the phraseology had been passed upon favor- 
ably to the company by the Court of Appeals 
in New York, but adversely by the highest 
court of the state of which the policyholder 
was a resident at the time the policy was issued 
to him. Through a complaint to one of the 
Insurance Departments the question was 
brought to our attention as to the propriety 
of invoking the defense that the contract in 
question was a New York contract and as to 
this particular question governed by the afore- 
mentioned decision of our Court of Appeals. 
Since that decision undoubtedly reflected the 
company’s intention it was not easy to decide 
that the defense should be abandoned. In 
view, however, of the fact that the binding 
receipt business was the most favorable in 
character to the company, it seemed unfair in 
this case to penalize this type of business by 
subjecting it to a defense which could not 
have been used against a policyholder who had 
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paid the first premium only when the policy 
was actually delivered to him in the foreign 
jurisdiction. Accordingly, the defense was 
abandoned. While this decision was reached 
on grounds of policy, rather than upon an 
appraisal of existing law, there have been in- 
dications recently that at least some of the 
courts are no longer prepared to differentiate 
the binding receipt cases for conflict of laws 
purposes. In Equitable Life Assurance So- 
ciety v. Nickolopulos, 86 Fed. (2d) 12, cer- 
tiorari denied 57 S. Ct. 436, the policyholder 
made application in New Jersey for a life in- 
surance policy with disability feature, paying 
the first premium in advance on a binding 
receipt. The application was approved by the 
insurer on the plan, in the amount, and at the 
rate of premium tendered. The question pass- 
ed on was whether the New York or New Jer- 
sey rule as to what constituted total and per- 
manent disability should be applied. In the 
course of its opinion the Circuit Court of 
Appeals for the Third Circuit stated: 


“.. . The policy contained the provision 
that it would not go into effect until the 
first premium was paid during the plaintiff’s 


good health and this was paid in New Jer- 
sey. Under these facts this was a New 
Jersey contract and the law of that state 
applies, Northwestern Mutual Life v. Mc- 
Cue, 223 U. S. 234, unless the fact that 
the first premium was paid in New Jersey 
when the application was made, before the 
policy was approved in New York by the 
company changes the rule. We are inclined 
to think that under the facts of this case it 
does not.” 


This is not a clear statement of the court’s 
point of view as to binding receipt cases, but 
it does seem to show quite clearly a dispo- 
sition to see that policyholder who deals with 
the company on a binding receipt basis is not 
subject to any disadvantage because of that 
fact in subsequent litigation. 


Another fertile field of confusion in conflict 
problems is that of group insurance, to which 
Professor Carnahan has referred in his dis- 
cussion of the Boseman case. There is one 
phase of this group problem to which I wish to 
call attention as indicating the need of some 
sort of effort and which the companies are 
powerless to deal with effectively, to wit, the 
allocation of group premiums for premium tax 
purposes. In this connection I refer to Equit- 
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able v. Thulemeyer, 52 Pac. (2d) 1223, re- 
hearing denied 54 Pac. (2d) 896. This case 
involved a claim by the State of Wyoming for 
premium taxes on two policies, one non-con- 
tributory and one contributory, issued to the 
Union Pacific Railroad Company. The claim 
was with respect to premiums paid as to em- 
ployees of the Railroad Company alleged to 
be residents of Wyoming. Both policies had 
been applied for, issued and delivered outside 
of Wyoming. All premiums on both policies 
had been paid to the insurer from points out- 
side of Wyoming. It was a self-accounting 
group, and all of the employer’s records with 
respect to the insurance were maintained out- 
side of Wyoming. It was not possible to de- 
termine with any degree of accuracy which 
employees were residents of Wyoming as of 
any one date, but it was conceded that a com- 
paratively small proportion of all the insured 
employees were residents of Wyoming. It 
was further shown that premium taxes had 
actually been paid on the premiums as to 
which Wyoming sought to impose the tax. 
The taxing statute imposed a tax upon the 
gross premiums received by the insurer for 
insurance within the State. Notwithstanding 
all of these facts, the Supreme Court of Wy- 
oming held that no constitutional objection 
existed against the tax in question. The case 
was decided favorably to the company on the 
basis of practical construction of the statute 
by the administrative officers of the State. 
This group case is a somewhat magnified ex- 
ample of the difficulties which the manage- 
ments of the companies encounter in reconcil- 
ing the conflicting tax statutes of the various 
states, conflicts which they are powerless to 
correct, but which are the source of increasing 
difficulty with administrative authorities. 
And this reference to the taxing field leads 
me to this conclusion. From an examination 
of the cases, the general statutes, the recent 
revisions of insurance codes and those now 
under way, I am confident that the states and 
the residents of the states and their representa- 
tives want the benefit of local regulation of 
the insurance business. The question is how 
to perpetuate this regulation with the greatest 
possible degree of uniformity. For, after all, 
this business is primarily mutual in character, 
and too much diversification is costly to the 
policyholders. So far as the companies go, 
they have survived and will continue to sur- 
vive despite wide diversification of judicial, 
statutory and administrative regulation, but 
I think we would all agree that we would like 
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to see a greater degree of uniformity. Where 
is the leadership for such uniformity to come 
from? In my judgment it should emanate 
from those who are most intimately in touch 
with the facts of the insurance business, name- 
ly, the administrative officials of the several 
states who have daily contact with the busi- 
ness in all its details. I think that in many 
fields of conflicts they have both a duty and 
an opportunity to give the business a “hoist”, 
as | think Mr. R. Leighton Foster once called 
it, by the active sponsorship of measures which 
will eliminate some of the existing conflicts. 
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By that I do not mean, speaking on behalf 
of management, that we should simply pass 
this conflicts problem back to the administra- 
tive officials and say, “This is none of our 
business”. I think we have an equally high 
duty and an equally high opportunity to col- 
laborate with the administrative officials in 
educating them, pointing out to them the dif- 
ficulties which exist and trying to bring them 
to the point where they will use the prestige 
of their high offices in bringing about an end, 
to some degree at least, of these harassing con- 
flict problems. 


Restitution of Embezzled Funds 


By Stevens T. Mason 
Detroit, Michigan 


HENEVER a trusted employee em- 

bezzles money the discovery of the 
defalcation is a shock to everybody. The 
defaulter pleads for an opportunity to make 
restitution and promises that if given a 
little time and no publicity he can easily raise 
the money. The employer wants to “give 
the boy a chance”, but can’t get him bonded 
again, and naturally does not want to take 
him back to work without a bond. The In- 
surance Company wants to see the defaulter 
make good his loss, but has a suspicion that 
a prosecution might bring some member of 
the family to the rescue. All this means long 
and distressing conferences. 


Fidelity Bonds often contain an arrest 
clause and insurance companies sometimes 
insist upon immediate arrest, or at least im- 
mediate notice to the police. But there is 
always a question as to whether or not it is 
advisable to insist upon immediate arrest, or 
give the defaulter a chance to get around 
among his relatives and friends and try to 
raise the money. 

If it is decided to allow a little time, the 
employer or insurance company, as the case 
may be, should be very cautious in talking 
with the defaulter and members of his family 
about restitution. It should always be re- 
membered that an agreement secured by 
threats to bring a criminal prosecution may 
be avoided on the ground of duress. 


“So also, a threat to arrest a child or 
husband of the payor makes the payment 
involuntary and recoverable, and it is of no 
consequence whether the threat is of a law- 
ful or unlawful imprisonment.” 


Restitution may be made in the form of 
cash or security or promissory notes signed 
by the defaulter or by some member of the 
defaulter’s family. There are many reported 
cases where suits have been brought on such 
promissory notes, and the defense has been 
successfully made that the note was procured 
by threat of criminal prosecution, and is 
therefore void. 

Notes and other agreements have been 
avoided where a father-in-law makes restitu- 
tion for his son-in-law.. Grandmother for 
grandson®. Aunt for nephew.’ Sister for 
brother.” Brother for brother.’ 

In a particularly striking case a defaulter 
testified that he was called into a private of- 
fice and told that his accounts were short, and 
that unless he made restitution he would be 


"48 Corpus Juris 750. 

"Nebraska Mutual Bond Assoc. vs. Klee, 70 Neb. 
383; 97 N. W. 476; National Surety Co. vs. McLeod, 
240 Mich. 360; 216 N. W. 341. 

‘Bradley vs. Irish, 42 Ill. App. 85. 

‘Town of Sharon vs. Gager, 46 Conn. 189. 

"Schultz vs. Catlin, 78 Wisc. 611; 47 N. W. 946. 

“David vs. Luster, 64 Mo. 43; See also 9 R. C. L. 
Page 727, 32 A. L. R. 424; 62 A. L. R. 1481. 
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“arrested and brought up on a charge of em- 
bezzlement, grand larceny, and criminal care- 
lessness” thereby bringing disgrace on his 
family. He gave his note for $2,000.00, 
which he subsequently paid. Later he sued 
to recover the $2,000.00 on the ground that 
it was an involuntary payment induced by 
threats. The defendant strongly denied mak- 
ing any threats and testified that plaintiff 
had admitted the shortages, and offered to 
make the restitution. The jury brought in 
a verdict for the plaintiff for $2,000.00 and 
interest, which was affirmed in the Supreme 
court.’ 

One wonders if it would not be better 
practice to have the defaulter put in jail first 
and talk to him afterwards. This course is 
sometimes discouraged because of the danger 
of a suit for malicious prosecution and false 
arrest. The danger is slight if the facts are 
fully and fairly stated to the prosecuting at- 
torney.” 

Before the defaulter is arrested he will 
make elaborate promises; he will talk about 
rich relatives and friends that he would like 
to see. Weeks often elapse, and the discov- 
ery is then made that he has not talked with 
anyone at all. Whereas when he is once un- 


der arrest every possible source of rescue will 
be fully tested. 
Furthermore an immediate arrest is often 


better for the defaulter. It may even save 
his life. Fear of disgrace is the most potent 
cause of self elimination. When the disgrace 
is once realized hope often replaces despair. 

Even after the arrest has been made and 
the case has been placed in the hands of the 
prosecuting attorney there is still danger 
of accepting money upon a promise to procure 
a dismissal. It is true that the reported cases 
would negative such danger, as the courts 
seem to indicate that when the case is in the 
hands of the public prosecutor such a promise 
involves no coercion, for the reason that both 
parties are bound to know that a private 
citizen has no control over the results of a 
criminal prosecution." 


It would not be safe, however, to place too 
much confidence in the rule of these cases. 
The reasoning of the opinions is logical in 

"Nelson vs. Leszczynski-Clark Co., 177 Mich. 517; 
143 N. W. 606. 

“Weiden vs. Weiden, 246 Mich. 347; 224 N. W. 
345; 69 A. L. R. 1062. 

“Trinity National Bank vs. Coates, (Texas) 261 S. 
W. 833; Wilhelm vs. King Auto Finance Co., 259 
Mich. 463; 244 N. W. 130. 
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theory, but looking at the situation in a more 
practical light we cannot deny that there is 
considerable exercise of private control on 
public officers. The modern prosecuting at- 
torney is a very busy man, usually elected 
by the people and anxious to please the voters. 
Consequently private citizens very constantly 
exercise influence on the prosecuting attorney 
practically amounting to coercive use of the 
criminal law for their own private ends. The 
practice of trying to make a collection agent 
of the modern prosecuting attorney is one 
of the trials of his existence. Therefore, the 
caution should not be relaxed after the arrest. 


Offers of restitution are frequently made 
on condition that the defaulter be not pros- 
ecuted. Always be careful to explain that 
prosecution is conducted by the state and no 
private individual has anything to do with it, 
and that you can’t do anything about it. Be 
sure to impress upon everyone concerned that 
prosecution is inevitable and conviction cer- 
tain. It is perfectly proper to say that after 
conviction you may be able to do something. 
It will make a great difference whether you 
say to the judge: “This man has given full 


co-operation and made full restitution”, or} 


whether you say, “This man has done every: 
thing he could to conceal the facts and block 
our investigation and has not paid back on 
penny.” Be sure that there is no misunder 
standing about what is said. In important 
cases have the conversation transcribed 
stenographically. 

The only safe rule is to let all overtures 
for restitution come from the defaulter. Le 
the defaulter do the promising, not the em- 
ployer or insurance company. [If relatives or 
friends come to his rescue, let them make 
their agreements with the defaulter. Let the 
relative or friend give the defaulter the money 
or endorse the defaulter’s note with which to 
make restitution. 

Keep in mind the distinction between the 
civil and the criminal aspects of the wrong 
A defaulter commits two wrongs: (a) A 
wrong against the individual for which he 
will answer in a suit at law. (b) A wrong 
against the state which subjects him to 
criminal prosecution. Restitution is merely 
a settlement of the civil action. It does no 
and cannot affect the public wrong. Make 
it clear that any promise you make refet 
only to a release of the civil action.” 


“Fidelity & Deposit Co. of Maryland v. Gran 
Nat. Bank of St. Louis, 69 F. (2d) 177. 





soph 
sions 

H 
for t 
cussi 
valid 
judic 
ascel 
spect 
are j 
rectr 
impe 


guish 


January, 1938 


INSURANCE COUNSEL JOURNAL 


The Perennial “Lay Adjuster” Question 


By Sot WEIss 
New Orleans, Louisiana 


HE proper function and province of the 
historian is to ascertain, assemble, and 
chronicle facts, and facts only. 

And so it is with the law-digester and text 
writer: his scope is confined to finding, com- 
piling and presenting legal principles disclosed 
by the adjudications of courts. 

The historian encroaches upon the field of 
the novelist when, like Herodotus, he credits 
and repeats the garrulities of gossips, and un- 
authenticated tales arising from tradition and 
legend. The historian invades the territory of 
the seer when, like Bellamy, he envisions and 
prognosticates the veiled future. The historian 
trespasses upon the property of the philo- 
sopher when, like Wells, he bases his conclu- 
sions upon theoretic and abstract doctrines. 

Hence, he who wishes to submit to lawyers, 
for their consideration and guidance, the dis- 
cussion of a legal problem, must establish the 
validity of his contentions by authoritative 
judicial decisions. If a writer is interested in 
ascertaining what the law is, then his own 
speculations are irrelevant, his own opinions 
are immaterial, his own arguments as to cor- 
rectness or incorrectness are inadmissible and 
impertinent. Therefore, we wish to make it 
clear that, in our presentation of “The Peren- 
nial Lay-adjuster Problem”, we deal solely 
with the state of the law, not with the state of 
our mind. 

The courts seem to be in substantial agree- 
ment in their decisions upon the question, al- 
though frequently reaching their conclusions 
along differing routes of reasoning, and de- 
spite the circumstance that the force of some 
of the findings is diminished by unnecessary 
modifications and expressed conditions, as 
well as by the obiter dictum character of many 
of the statements. 

In contrast with this rather uniform decretal 
trend, are the contradictory and irreconcilable 
opinions of organizations and committees of 
the legal profession. 

For instance, the International Association 
of Insurance Counsel, at its 1937 Convention, 
went on record, by resolution, as approving 
adjustments made by lay adjusters represent- 
ing specific insurance companies (as distin- 
guished from “independent adjusters” and 


“claimants’ adjusters’). It also approved 
the appearance by such adjusters before In- 
dustrial and Workmen’s Compensation Com- 
missions. 

On the other hand, the Committee on Un- 
authorized Practice of the Ohio State Bar As- 
sociation reported (October, 1936) that 


“The Committee is opposed to any legis- 
lation authorizing the licensing of lay ad- 
justers of claims for loss on any type of 
insurance policy, but more especially cas- 
ualty and liability insurance, because it 
considers that adjustment of an insurance 
claim involves the application of legal prin- 
ciples and the practice of law.” 


Again, the Special Committees on Activities 
of Lay Insurance Adjusters of the Southern 
California division of the State Bar of Cali- 
fornia, reporting in July, 1937 said: 


“The activities of adjusters who are em- 
ployees of the companies and the activities 
of independent adjusters are substantially 
identical ... An agent of a corporation 
may not practice law, either in or out of 
court, unless he is licensed to do so. An 
adjuster, whether he is a so-called ‘inde- 
pendent adjuster’ or a regular employee of 
an insurance company or any other corpo- 
ration, may not, unless he is an attorney- 
at-law, lawfully negotiate the settlement 
of or adjust claims.” 


The American Bar Association Committee 
on Unauthorized Practice, in its 1937 Report, 
clearly indicates, as it has in previous years, 
that the adjustment of “personal injury and 


*That this view was not the unanimous opinion of 
the Association was evidenced by the energetic debate 
which preceded the adoption of, and by the split 
vote upon, the resolution. Some of the members 
voted in favor of the recommendation, out of def- 
erence to the Special Committee which made the 
report, especially because the suggestions were form- 
ulated after conference with two other important and 
affected groups. 

As hereinabove stated, the writer’s personal views 
on the subject are entirely immaterial, inasmuch as 
we are discussing authorities, and not personal op- 
inions. 
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property damage claims” and practice before 
“administrative and quasi-judicial tribunals” 
should be restricted to lawyers.” 


Furthermore, the Report goes on to say: 

“A corporation . .. cannot . . . attend 
to the law business arising out of its own 
operations and activities except by em- 
ploying a lawyer to perform the service . . . 
There has been, lately, an increasing insist- 
ence by corporations, aided and abetted by 
their lawyers, that they have the right 
to transact their own special law business 
through laymen. While it is the prerog- 
ative of a natural person to perform for 
himself such legal services as his own affairs 
may require without the employment of a 
lawyer, this privilege and prerogative does 
not extend to any but natural persons. It 
is not a privilege enjoyed by partnerships, 
associations or corporations.’” 


However, another American Bar Association 
Committee differs, in part, from the insurance 
Counsel Association Committee, the Cali- 
fornia Bar Committee, and the A. B. A. Com- 
mittee, just as these three differ, inter sese. 
This indicates that the question is not alto- 
gether non-controversial. 

We refer to the 1937 Report of the Special 
Committee on Lay Adjusters, of the Insurance 
Section of the American Bar Association. 
This Committee recommends that “independ- 
ent adjusters” should be lawyers only; but 
that adjustments by laymen regularly em- 
ployed by specific insurance companies should 
be permitted. The Committee suggests that 
practice before Boards and Administrative 
Tribunals should be restricted to lawyers, ex- 
cept in uncontested cases. 

Moreover, this Committee argues that “the 
right of self-defense” as accorded an indi- 
vidual, may, “within limits”, be well extend- 
ed to “an insurance corporation called upon 
to defend itself...” 

Thus, it is observed that we ourselves are 
in disagreement, not only as regards details, 
but somewhat with respect to fundamentals. 
Consequently, as lawyers, traditionally ded- 
icated to judicial precedents, we should prob- 
ably resort to the courts for guidance. 

The opinion expressed by the A. B. A. Com- 


*1037 Advance Program, American Bar Association, 
pp. 151, 155. 

"Id., p. 157. 

‘Program and Committee Reports, Section of In- 
surance Law, 1937, pp. 33 et seq. 
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mittee on Unauthorized Practice and by the 
California Committee, relative to the inhi- 
bition against the self-assertion of its own 
legal rights by a corporation, seems to be well 
established in numerous jurisdictions. 

A bill of complaint signed by the “Secre- 
tary-Manager” of a corporation was dis- 
missed;° a petition for the allowance of a 
claim, signed “per G. A. B., Atty. in fact”, 
was rejected ;* the appearance of a corporation 
other than through a licensed attorney-at-law 
was prohibited.’ 

Some cases which seem to announce a dis- 
senting doctrine will be found, upon exam- 
ination, to have been decided upon the distinc- 
tion, that the tribunal in which the pleading 
was filed, was an administrative or executive 
body, not judicial or semi-judicial or quasi- 
judicial.’ 

On the other hand it was held that, al- 
though a layman may practice before the In- 
terstate Commerce Commission, nevertheless, 
a corporation could not enforce a contract en- 
tered into by it to “prosecute and adjust” and 
to recover upon, claims for freight overcharges, 
on behalf of others.’ 

Accordingly, inasmuch as the Courts, by 
the weight of respectable authority, have pro- 
scribed the handling of its own legal business 
by a corporation, the sequence has been suc- 
cessfully invoked, to the effect that a corpora- 
tion cannot do through a lay agent (or ad- 
juster) what it cannot legally and directly 
do itself! 

In a recent case, a lay representative of an 
insurance company was enjoined from pre- 
paring or filing pleadings in workmen’s com- 
pensation cases and from examining or cross- 
examining witnesses, before Compensation 


"Bennie vs. Triangle Ranch Co. (Colo.) 216 Pac. 
718 (1923). 

"New Jersey Photo Engraving Co. vs. Schonert & 
Sons, Inc. (N. J.) 122 Atl. 307 (1923). 

*Black & White Operating Co., Inc. vs. Grosbart 
(N. J.) 151 Atl. 630 (1930); Wayne County Bat 
Assn. vs. Klein (Mich.) No. 51966 Circ. Court (1934); 
Mullin-Johnson Co. vs. Penn Mutual Life Ins. Co. 
(Cal.) 9 F. Supp. 175 (1934); Yeats vs. Cacciatore 
(Fla.) No. 49786 Circ. Court (1934) ; Mortgage Com- 
mission of State of New York, et al. vs. Great Neck 
Improvement Co., et al. (N. Y.) Supreme Court, 
Nassau County, April 1, 1937. 

Se. g., see Tannenbaum vs. Higgins (N. Y.) 180 
N. Y. S. 738 (1920); Croker Nat’l Fire Prevention 
Eng. Co. vs. Harlem French Cleaning & Dyeing Works, 
Inc. (N. Y.) 230 N. Y. S. 670 (1927) ; Wardman vs. 
Leopold (D. C.) 85 F. (2d) 277 (1936). 

*Public Service Traffic Bureau, Inc. vs. Haworth 
Marble Co. (Ohio) 178 N. E. 703 (1931). 
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Referees.” Similarly, laymen were proscrib- 
ed from appearance, on behalf of claimants 
or insurance carriers, before the State Indus- 
trial Commission.” 

With minor modifications, the Supreme 
Court of Ohio reached the same result, al- 
though the members of the State Industrial 
Commission are not required to be licensed 
attorneys. 

A recent, strong and pertinent case on the 
subiect is Clark vs. Coon, decided in 1937, 
by the Supreme Court of Missouri.” The 
respondent was not an “independent adjuster”, 
but was the ‘“‘regular employee of the Mis- 
souri Pacific Railroad Company in the capac- 
itv of Assistant General Freight Agent”, in 
which capacity he was wont to appear before 
the Public Service Commission. The Court 
held that a natural person may act for himself 
in connection with his own affairs, “although 
the acts performed by him, if performed by 
others, would constitute the practice of law”; 
but a corporation “being an artificial entity 
created by law . . . cannot appear or act in 
person... . In legal matters, it. must act, if 
at all, through licensed attorneys.” Coon 
was enjoined.” 

The judicial decisions and the professional 
opinions are practically in accord, as regards 
lay adjusters representing claimants, not in- 
surers. 


“Shortz vs. Farrell (Pa.) C. C. P., Luzerne County, 
Sept. 28, 1936, 

State Bar vs. Waldron (Okla.) No. 60630, D. C. 
Tulsa County (1935). 
“Goodman, et al. vs. Beall, et al. (Ohio), 200 N. E. 
a) (1946) - 


Boyle G. Clark, et al. vs. Coon, 101 S. W. (2d) 


issue. as it specifically affects lay insurance 
adjusters representing the companies, is now pending 
heiore the Circuit Court of Boone County, Missouri, 
in a proceeding initiated by several insurance com- 
panies against Boyle G. Clark, et al. 
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Recovery of his “share” of agreed commis- 
sion was denied to a lay adjuster representing 
plaintiff in personal injury case;" lay attor- 
ney-in-fact employed to collect or adjust claim 
on life insurance policy ordered to restore full 
amount thereof to his principal, although 
power of attorney contained no authority to 
sue;” lay representative of claimants enjoined 
from appearing before Department of Labor, 
in compensation cases,” or before Industrial 
Commission.” 

As above noted, there is small, if any, dis- 
sent from these findings, in Committee re- 
ports or in individual expressions. 

From the foregoing, it appears that, in some 
of its phases, the lay adjuster problem is still 
“with us’”—more like a hardy and lusty peren- 
nial than like an unreal Banquo’s ghost that 
will not “down”. 

In returning to Huey P. Long of Louisiana, 
the latter’s plan for “cotton production re- 
striction”, the Governor of Texas is reputed 
to have said: 


“Tt’s your baby, and now it’s in your lap. 
What are you going to do with it?” 


And so, we deposit in the laps of the mem- 
bers of the International Association of Insur- 
ance Counsel, our “problem child.” 


Meunier vs. Bernich (La.) 170 So. 567 (1936); 
see also Fitchette vs. Taylor (Minn.) 254 N. W. 910 
(1934). 

"Van Hee vs. Kauffman (Mo.) No. 211, 420, Div. 
3, Circ. Court of St. Louis: (1935). 

“Michigan State Bar Assn. vs. McGregor (Mich.) 
Circ. Court, Dickinson County (1934). 

“People ex rel. Chicago Bar Assn. vs. Goodman 
(Ill.) N. E. (2d) (1937). 

“Full and grateful acknowledgment is accorded 
George E. Brand, Esq., of the Detroit Bar, whose 
compilation, “Unauthorized Practice Decisions” 
(1937), disclosed many of the cases hereinabove cited, 
and in which splendid digest all of them are reported, 
indexed and analyzed. 


Can You Tell What A Jury Will Do? 


By A. B. KELLER 
Pittsburg, Kansas 


HEN Amos asked Andy a question 
and Andy did not know the answer 
but thought the answer was yes he would say, 
“Yes and no, mostly yes.” When he thought 
the answer was no he would say, “Yes and 


no, mostly no.”” The answer to the question, 
“Can you tell what a jury will do?” is “Yes 
and no, mostly yes.” 

What is said herein is applicable to the de- 
fense of negligence cases. The suggestions 
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herein presented are not made with the inten- 
tion of helping the seasoned trial lawyer; he 
has learned more by trial and error (some- 
times mostly error) than I can tell him. 
However, if the young trial lawyer will be 
encouraged and helped, I will be more than 
satisfied. Probably the best way to defend 
a negligence case is to settle it. However, it 
is impossible to settle them all and the more 
verdicts that are rendered for defendants, the 
more cases that can be settled reasonably. 
The attorney for the defendant can, to a cer- 
tain extent, choose the cases that he will try 
and, by using good judgment in choosing the 
cases he will defend, rather than settle, will 
many times be surprised at the cases he will 
win. If this article be of any value it will 
be only in cases where there is merit to the 
defense side of the lawsuit. It is not in the 
cards for the defense to win negligence cases 
where there is no merit to the defense. The 
jury will do what it thinks is right but most 
juries will be glad if the evidence is such that 
they can conscientiously compensate the plain- 
tiff for injuries. ; 


Know the facts of your case. The- facts 
are not always ascertainable by what the wit- 
nesses say. The real facts are obtained from 
deducticns from what the witnesses say and 
from surrounding cecnditions and physical 
facts. Ii you know the ultimate facts, you 
are then in a good position to get them before 
the jury. If you know the facts, you know 
how to question your own witnesses and how 
to cross-examine the plaintiff's witnesses. 
You can stress the salient points and spend 
little or no time on immaterial matters. If 
a plaintiff's witness is mistaken or commits 
perjury, by knowing the facts, you can many 
times, by cross-examination, annihilate the 
witness to the degree that none of his testi- 
mony will be believed. 


The defense lawyer wants an intelligent, 
conscientious and fair jury. In some juris- 
dictions the court permits the trial lawyer to 
examine each juror individually. Where this 
is permitted on voir dire the attorney for the 
defendant will sometimes do well to spend 
some little time questioning each juror. It 
gives the attorney a chance to talk directly 
to the jurors and if a proper examination has 
been made of the jurors, they feel that they 
are, to a certain extent, acquainted with the 
lawyer who made the examination and that he 
is just like other men. If the examination is 
made properly the jury will get the impression 
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that the attorney for the defense believes that 
he has a meritorious defense and that he is 
endeavoring to get a jury that will try the 
case fairly and impartially. 
the impression that you believe you have a 
good defense and that you are going to be 
fair, you may offset the impression that they 
may have, that there must be something to 
the lawsuit or the case would never have been 
brought. Do not try the case in such a way 
that the jury will get the impression that you 
are trying to tell them what to do. Try it 
in such a way that the jury will be required 
to draw the conclusions that are correct. 
Bring out the points in such a way that the 
real facts will be obvious and give the jury 
an opportunity to reach the conclusion that 
they themselves have figured it all out. You 
can place some good evidence before them and 
they will believe it and act as they should 
under such evidence. However, you cannot 
cram good evidence down the throats of a 
jury, and an effort to cram bad evidence 
down their throats will put them in such a 
frame of mind that they will not even accept 
your good evidence. If the plaintiff is trying 
to put something over them and the jury 
sees it and believe they have found it out 
themselves, you have won your lawsuit. It 
is better for the jury to think you have a good 
case but that you are a little dumb than to 
think you are brilliant but on the wrong side 
of the lawsuit. 


There is no doubt that in all cases where 
there is liability a settlement should be mad 
if one can be made within reason. Sometimes 
a case must be tried where there is little doubt 
that the defendant is liable but the amount 
demanded by the plaintiff is out of reason. 
In such a case it is usually well to spend little 
or no time trying to convince the jury that 
there is no liability. When the defens 
makes a strenuous attempt to show no liability 
and falls flat a big verdict may be rendered 
because the jury loses confidence in the sit- 
cerity of the defense and the defense lawyer. 


Do not cross-examine on important facts 
unless you have some definite plan in mind. 
If you think you must cross-examine and do 
not have any plan, then cross-examine on in- 


material matters. Cross-examination is the 
greatest weapon against perjury. If the de 
fense attorney knows the facts of the case and 
is a skillful cross-examiner and the trial judge 
has a mind that can discern perjury and hin- 
self understand cross-examination, in mos 
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cases, with sufficient time, the defense at- 
torney can nail the perjurer to the wall. No 
lawyer can write down how this is done but 
many lawyers can do it. Sometimes when 
the witness is prone to exaggerate or is what 
is known as a “cheerful liar,” he can be bested 
by leading him on until his bias and prejudice 
is shown or it may become apparent that he 
will swear to anything to help the plaintiff. 
However, the clever witness cannot be handled 
that way. With the more astute witness the 
indirect method must be used. It may be 
necessary to take him part way up many paths 
before he becomes lost and cannot find his 
way out. Nothing is more disconcerting to 
the skillful cross-examiner than, when he has 
a witness hemmed in on all sides and has 
him in such a place that the next question or 
two will show the inconsistency of his testi- 
mony, to have the Court at that point sus- 
tain an objection of the attorney for the plain- 
tiff on the ground of irrelevancy and imma- 
teriality. When such an objection is made 
the Court may say that he cannot see what 
all this has to do with the lawsuit when if 
he had overruled the objection another ques- 
tion or two would have shown that the witness 
was either mistaken or a perjurer. When it 
is obvious to the trial court that a witness has 
perjured himself or is mistaken, the bars 
should be let down for the cross-examiner. 
If two witnesses testify against you on the 
same point and you are able to discredit both 
of them by cross-examination and then a 
third witness tells the same story, sometimes 
it is best not to cross-examine him at all. You 
have already whipped the other two and this 
one may whip you and undo what you did 
tothe other two. By not cross-examining the 
third witness, the jury is likely to reach the 
conclusion that you could have done the same 
to him that you did to the others and thank 
you for not taking their time. 

The plaintiff’s case may require him to 
prove for instance three main points. If you 
can defeat him on one point you have won 
your lawsuit. If the plaintiff has the best 
of the evidence on two points, let him prove 
them and do not waste much time, if any, 
endeavoring to combat his strong points. Do 
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what you can to make the plaintiff's weak 
point the issue in the case. By admitting 
the strong points on the plaintiff’s side and 
concentrating your efforts on his weak point, 
you have a better chance to inspire confidence 
in the jury and to win your case. You may 
have the plaintiff completely bested on one 
point but if you spend time and effort on 
points that the plaintiff can prove, the jury 
may decide the whole case on these points and 
pay no attention to the part of the case which 
should win the lawsuit for you. 


Do not make objections to the introduction 
of evidence unless there is some merit to the 
objection and further, you believe that the 
evidence would be prejudicial. If you con- 
tinually object through the lawsuit, the jury 
may get the impression that you are trying 
to keep the facts from them. It is hard to 
keep the jury from believing that they should 
hear everything either side wants to put in. 
Of course you should protect the record, with 
proper objections to incompetent, irrelevant, 
and immaterial evidence, provided the evi- 
dence is prejudicial. However, many a law- 
suit has been lost by the defense because of 
numerous useless objections made to the in- 
troduction of evidence. So far as getting a 
verdict from the jury, it is better to err on 
the side of not objecting than to err on the 
side of objecting too much. 


To defend successfully a negligence case 
you must have a meritorious defense, prepare 
your case carefully, make a clear presentation 
of the questions involved, present your case 
in such a way that the jury will believe that 
you have faith in your position and that you 
are candid and fair, avoid sarcasm and ridicule 
and sell your lawsuit and not yourself to the 
jury. 

Now the lawyer who has read this article 
thus far will say, “Well, what will the writer 
say the next time he tries a lawsuit and the 
jury goes out and renders a verdict for the 
plaintiff for a staggering sum? What will 
his answer then be to the question: Can you 
tell what a jury will do?’” I have an alibi. 
The answer is, as heretofore given, “Yes and 
no,” but in this case, “mostly no.” 
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The Right of the Liquidator of an Insolvent Reinsured to 
Collect Reinsurance in Full Without Paying the 
Loss of the Original Insured in Full 


By Harotp L. SmituH 
New York City 


EINSURANCE is a contract by which 

one insurance company, the reinsurer, 
indemnifies another insurance company, the 
reinsured, with respect to a risk which the 
latter has incurred under its own contract with 
the original insured. Not being a party to 
the reinsurance contract, the original insured 
has no claim against the reinsurer and can look 
only to the reinsured for payment of a loss.’ 
If the reinsured is solvent, it pays the loss of 
the original insured in full and collects the 
reinsurance from the reinsurer. If the rein- 
sured is insolvent, however, the liquidator can- 
not pay the loss of the original insured in full 
because the original insured is merely one of 
the general creditors of the reinsured.. Has 
the liquidator the right to collect full rein- 
surance before paying anything to the original 
insured and without being able ever to pay 
the loss of the original insured in full? 

In cases in which such a right has been 
litigated, the principal questions have been 
whether the reinsurance contract made pay- 
ment by the reinsured of the loss of the original 
insured a condition precedent to the right to 
collect reinsurance, and whether the reinsur- 
ance contract indemnified the reinsured against 
the loss suffered by the reinsured in paying 
the loss of the original insured rather than 
against the liability of the reinsured to the 
original insured. If payment by the rein- 
sured is a condition precedent, the liquidator 
cannot collect any reinsurance before he has 
paid something on account of the loss of the 
original insured. If the reinsurance contract 
merely indemnifies against loss suffered by the 
reinsured in making payment, the liquidator 
can never collect more than the reinsurer’s 
pro rata share of the dividend paid to the 
original insured. 


‘See Morrow v. Burlington Basket Co., 66 S. W. 
(2d) 746, 749 (Tex. Civ. App.); United States v. 
Federal Surety Co., 72 F. (2d) 964, 967 (C. C. A. 
4th), certiorari denied 294 U. S. 711; Insurance Co. 
of Penn. v. Park & Pollard Co., 190 N. Y. App. Div. 
388, 393 (1st Dept.), aff'd 229 N. Y. 631. 

*See cases cited in footnote 1, supra. 


Prior to the present term of the Supreme 
Court of the United States, there had been no 
case in which a reinsurer had successfully in- 
terposed against a liquidator either the con- 
tention that the reinsurance contract made 
payment by the reinsured a condition pre- 
cedent, or the contention that the reinsurance 
contract merely indemnified against loss suf- 
fered by the reinsured in making payment. 
In Fidelity & Deposit Company of Maryland 
v. Pink, 58 S. Ct. 162 (decided December 
6, 1937, rehearing denied January 3, 1938), 
however, a test case involving the construction 
of the Standard Form of Reinsurance Agree- 
ment by the Surety Association of America 
in 1930, which is the form of a great many 
reinsurance contracts now in force, the Su- 
preme Court held that payment by the rein- 
sured was a condition precedent and reversed 
a judgment which had been rendered in favor 
of the liquidator of the reinsured against the 
reinsurer. Considered solely in the light of 
the language of the reinsurance contract be- 
fore the court, which will be discussed later, 
this case would seem to merit only passing 
note as one of the rare cases in which the Su- 
preme Court has granted a writ of certiorari 
merely to construe a contract. The true sig- 
nificance of the decision becomes apparent 
only when it is considered in the light of its 
antecedents in common law history. 

The first case in this country involving the 
right of the liquidator of an insolvent rein- 
sured to recover full reinsurance without pay- 
ing the loss of the original insured in full was 
Hone v. The Mutual Safety Insurance Com- 
pany, 1 Sandf. 137 (1847), aff'd 2 N. Y. 235, 
where the receivers of an insolvent reinsured 
recovered the full reinsurance although they 
had paid only part of the loss of the original 
insured. There the reinsured had issued a 
fire policy agreeing to insure the original in- 
sured against loss or damage to certain mer- 
chandise by fire. The reinsurance contract 
was made on the same printed form as the 
original policy, with no change except that 
the word “reinsure’’ was substituted for the 
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word “insure” by the insertion of the prefix 
“re” before the word “insure”. The form of 
the reinsurance contract might well have 
been regarded as indicating an intention that 
if the insured merchandise were destroyed the 
reinsurer was to pay the reinsured, up to the 
limit of the reinsurance, an amount repre- 
sented by the value of the merchandise de- 
stroyed.’ Nevertheless the Superior Court 
treated the question before it as a question 
of general law and rested its decision upon 
two French cases decided in 1748 and 1780, 
respectively, and statements in the texts of 
certain continental and common law writers 
from which it derived a rule to the effect that 
the liquidator of an insolvent reinsured can 
collect reinsurance in full without paying any 
part of the loss of the original insured (1 
Sandf., pp. 152-154). 


Most of the statements of this rule in texts 
and reference works have failed to recognize 
the fact that the question whether the liq- 
uidator of an insolvent reinsured can collect 
full reinsurance without paying the loss of the 
original insured in full is merely a question 
of construction of contract and accordingly 
that if there be any rule it can be nothing 
more than a presumption of intention appli- 
cable only in the absence of something in the 
contract expressing a contrary intention. See 
Emerigon, Traite’ des Assurances (Meredith 
Translation), Ch. VIII, §14; 1 Marshall, In- 
surance (2nd Am. ed. 1810), *143; 3 Kent, 
Commentaries on American Law (5 ed. 1844), 
*279 n.: 2 Phillips, Insurance (5 ed. 1867), 
$1752: 1 Arnould, Marine Insurance (4 ed. 
1872), p. 94: 7 Cooley, Briefs on Insurance 
(2 ed. 1927), p. 6750; 8 Couch, Cyc. of In- 
surance Law (1931) §2277; 33 C. J. 57. In 
practice, however, the courts have usually as- 
sumed that the rule is inapplicable where in- 
tention is expressed. 

In each of a group of cases decided during 
the years 1873 to 1877, the receiver or other 
legal representative of an insolvent reinsured 
recovered full reinsurance without having paid 
the loss of the original insured in full. The 
reinsurance contract in each of these cases 
contained a socalled “pro rata” clause. Ex 
parte Norwood, 3 Biss, 504, Fed. Cas. 10,364 
(D. C., N. D. Ill.) (“Loss, if any, payable 
at the same time and pro rata with the in- 
sured”); Cashau v. N. W. Nat. Ins. Co., 5 
Biss. 476, Fed. Cas. No. 2,499 (C. C., E. D. 


_ 


See clauses of contract quoted in 2 N. Y., p. 243, 
and 1 Sandf., p. 152. 
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Wis.) (“And in case of loss this company 
shall pay pro rata at and in the same time and 
manner as the company reinsured”’); Nor- 
wood v. Resolute Fire Insurance Co., 47 How. 
Pr. (N. Y.) 43 (“Loss, if any, payable pro 
rata with the reassured”); Blackstone v. 
Allemannia Fire Ins. Co., 56 N. Y. 104 (“Loss, 
if any, payable pro rata, and at the same time 
with the re-insured”); Consolidated Real 
Estate & Fire Ins. Co. v. Cashow, 41 Md. 59 
(“Loss, if any, payable pro rata to them [the 
reinsured| at the same time and in the same 
manner as they pay”); Fame Ins. Co.’s Ap- 
peal, 83 Pa. St. 396 (“The losses, if any, are 
to be payable pro rata to the Enterprise In- 
surance Company at such times and in such 
manner as the latter company may pay”). 


By the time these cases arose the rule that 
the liquidator of an insolvent reinsured can 
recover reinsurance in full without paying the 
loss of the original insured in full unless the 
reinsurance contract expresses an intention to 
the contrary had been generally accepted.’ 
Accordingly the question in each case was 
whether the reinsurance contract expressed an 
intention to make payment a condition pre- 
cedent, or an intention to indemnify merely 
against loss suffered in making payment. 
The contention principally urged by the re- 
insurer in each case was to the effect that the 
pro rata clause, because it used the words 
“nay” or “payable”, expressed an intention 
that the reinsurer be liable only for a pro rata 
part of the amount actually paid by the re- 
insured to the original insured. The primary 
purpose of a pro rata clause being merely to 
define the proportion in which the reinsurer 
agrees to be liable and not to define the con- 
ditions upon which the reinsurer will pay re- 
insurance, the refusal of the courts to regard 
such a clause as expressing an intention con- 
trary to the general rule cannot be said to 
have been unreasonable. 

Thirty years after the decision of the group 
of pro-rata clause cases referred to above, the 
Supreme Court of the United States was 
called upon to decide, in Allemannia Ins. Co. 
v. Firemen’s Ins. Co., 209 U. S. 326 (1908), 
whether the receiver of an insolvent reinsured 
could recover reinsurance without having pre- 
viously paid the loss of the original insured 
in full. The reinsurer conceded that it would 
be liable if certain specific provisions of the 
agreement did not make payment by the re- 


“See note at end of report of Ex parte Norwood, 
supra, 18 Fed. Cas., at p. 457. 
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insured a condition precedent to liability on 
the part of the reinsurer. (See 209 U.S., p. 
332; 28 App. D. C. p. 332.) These pro- 
visions were a proof of loss clause as follows: 


“* ** * and after said reinsured Com- 
pany shall have adjusted, accepted proofs 
of or paid such loss or damage, it shall 
forward to the said Allemannia Fire Insur- 
ance Company, at Pittsburgh, Pa., a proof 
of its loss and claim against this Company, 
* ** * together with a copy of the original 
proofs and claim under its contract rein- 
sured, and a copy of the original receipt 
taken upon the payment of such loss ; * * *.” 
(Italics mine.) 


and a pro rata clause as follows: 


‘ke * * and losses, if any, shall be pay- 
able pro rata with, in the same manner, 
and upon the same terms and conditions 
as paid by the said reinsured Company 
under its contracts hereunder reinsured, 
and in no event shall this Company be 
liable for an amount in excess of a ratable 
proportion of the sum actually paid to the 
assured or reinsured by the said reinsured 
Company under its original contracts here- 
under reinsured, * * *.” (Italics mine.) 


Notwithstanding what would seem to be 
the literal meaning of the italicized language, 
the Supreme Court held that nothing in these 
provisions made payment by the reinsured a 
condition precedent and, upon the authority 
of the Hone case, supra, and three of the pro 
rata clause cases referred to above, it allowed 
recovery. 


Since the Allemannia decision the following 
cases have been decided in the same way: 
Providence-Wash. F. Ins. Co. v. Atlanta-B. 
F. Ins. Co., 166 Fed. 548 (C. C., N. D. Ga., 
1909); French Mut. General Soc. v. United 
States F. & G. Co., 203 Fed. 558 (D. C., D. 
Md., 1913), reversed on other grounds, 212 
Fed. 620 (C. C. A. 4th), certiorari denied 234 
U.S. 758; Hicks v. Poe, 269 U.S. 118 (1925), 
affirming 293 Fed. 766 (C. C. A., 4th), which 
affirmed without opinion 276 Fed. 949 and 
293 Fed. 764 (D. C., D. Md.); Republic 
Metalware Co. v. Gen. Reinsurance Corp., 
245 N. Y. App. Div. 232, modified 245 N. Y. 
App. Div. 907 (4th Dept., 1935). 

After the Allemannia decision there was no 
longer any doubt that no reinsurance contract 
would be construed as making payment by 
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the reinsured a condition precedent, or as in- 
demnifying the reinsured merely against loss 
suffered in making payment, unless the lan- 
guage plainly expressed an intention that the 
contract have this effect. If the language 
of the Allemannia contract that “in no event 
shall this Company be liable for an amount 
in excess of a ratable proportion of the sum 
actually paid” to the original insured did not 
express such an intention, obviously only the 
plainest expression of intention would suffice. 

No such expression of intention was found 
in any of the group of cases just cited. The 
contract in Providence-Wash. F. Ins. Co. 2. 
Atlanta-B. F. Ins. Co., supra, raised the same 
question as that decided in the pro rata clause 
cases referred to above. The contract in 
French Mut. General Soc. v. United States FP. 
& G. Co., supra, so far as the report shows, 
contained nothing to which either side could 
have pointed as evidence of intention. A gen- 
eral description of the contract in Hicks », 
Poe, supra, was given by the Supreme Court 
as follows: 


“The United engaged in the business 
known as surety, fidelity and burglary in- 
surance. The Munich by what is called a 
participation contract agreed with it to as- 
sume one-third of the liability on every 
such risk written during a period of five 
years. The management of the business 
was to be left to the United without re 
striction. Upon an annual accounting the 
Munich was to receive one-third of any pro- 
fits or pay one-third of any losses. * * *” 
(269 U. S., p. 119). 


The reinsurer’s contention that it was liable 
only for one-third of the losses actually paid 
by the reinsured was based upon a provision 
which, in providing for an accounting, con- 
cluded as follows: 


‘““* * * after the final settlement of each 
of such claims, the ‘Munich’ will be paid 
any difference in its favor and pay any 
difference in favor of the ‘United’.”” 


The contract in Republic Metalware Co. ?. 
Gen. Reinsurance Corp., supra, contained 4 
provision which, like that involved in Hicks 
v. Poe, required payment of reinsurance on 
the basis of an accounting in which the rein- 
surer was to be charged with a share of the 


*Record on appeal, p. 20. 
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liability of the reinsured for losses whether 
the same were paid or to be paid. 

Before the recently decided case of Fidelity 
& Deposit Company of Maryland v. Pink, 
hereinafter discussed, the right of the liqui- 
dator of an insolvent reinsured to recover full 
reinsurance upon the Standard Form of Re- 
insurance Agreement adopted by the Surety 
Association of America in 1930 had not been 
determined in any case. The right of the 
liquidator of an insolvent reinsured to recover 
full reinsurance upon an earlier standard form 
adopted by the same association in 1915, the 
pertinent provisions of which were substan- 
tially identical with the corresponding pro- 
visions of the 1930 standard form, had been 
affirmed, however, in Globe N. F. Ins. Co. v. 
American B. & Co., 198 Towa 1072, 195 N. 
W. 728, decided in 1923. There the original 
insured sued the reinsured and the reinsurers 
in equity to recover the reinsurance. The 
receivers of the reinsured filed a cross-petition 
seeking to recover the reinsurance for the 
benefit of the original insured. Judgment 
was entered in favor of the original insured 
against both the reinsured and the reinsurers 
and judgment was also entered in favor of 
the reinsured against the reinsurers for the 
benefit of the original insured. These judg- 
ments were affirmed. The opinion is not 
clear but indicates that recovery was allowed 
because of an oral agreement by the reinsured 
with the original insured whereby the former 
agreed to procure reinsurance for the benefit 
of the latter.” The Iowa Court said, by way 
of dictum, that the receivers of the reinsured 
could recover reinsurance for the benefit of 
general creditors without paying the loss. It 
rested this dictum upon an assumed “well 
settled rule”, for which it cited the Allemannia 
case and other cases referred to above, and 
did not devote one word of its opinion to con- 
sideration of the language of the 1915 stan- 
dard form corresponding with the language 
of the 1930 standard form, hereinafter quoted, 
which in Fidelity & Deposit Company of 
Maryland v. Pink the Supreme Court regarded 
as showing an intention that the reinsured 
have no right to collect reinsurance without 
paying the loss. 

This “well settled rule”, even when con- 
fined to its proper limits as a rule creating a 

“The case was distinguished by the Circuit Court 
ot Appeals for the Fourth Circuit in United States 
2. Federal Surety Co., 72 F. (2d) 964, 968, as involv- 
img an agreement by the reinsurers, distinct from 
that contained in the standard form, to be directly 
liable to the original insured. 
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rebuttable presumption of intention, is incon- 
sistent with the fundamental principles of in- 
surance. This was pointed out in 28 Harv. 
L. Rev. 302 as follows: 


“It is submitted that there is no ground 
upon which the rule can be reconciled with 
the principle that insurance is essentially 
indemnity. If the re-insurer’s payment of 
the insurer’s full liability were handed over 
intact to the original insured, who sustained 
the loss, there could be no objection on this 
score. But it is properly held in most 
jurisdictions that the original insured has 
no claim upon the proceeds of the reinsur- 
ance policy as such. Consequently if an 
insolvent insurer against whom there is a 
claim recovers its amount from the re-in- 
surer, he can only be compelled to pay a pro 
rata dividend thereon to the insured. The 
insolvent estate is not merely indemnified 
by the reinsurance, but makes a profit equal 
to the difference between these two pay- 
ments.” (Italics mine.) 


It is somewhat surprising that the opinions 
in the above cases have shown no concern on 
the part of the courts over the incongruity of 
permitting the insolvent estate to realize a 
profit out of the reinsurance by collecting re- 
insurance in full and paying the original in- 
sured less than it collects, particularly in view 
of the fact that a solvent reinsured is not 
permitted to realize a profit out of the rein- 
insurance by collecting reinsurance in full and 
settling with the original reinsured for less 
than it collects. Jllinois Mutual Fire Ins. Co. 
v. Andes Ins. Co., 67 Ill. 362; British Domin- 
ions General Ins. Co., Ltd. v. Duder, [1915] 
2 K. B. 394. In the British case, Buckley, 
L. J., said (p. 401): 


“* * * T cannot think that this case [an 
earlier case] is an authority for the pro- 
position that upon a contract of re-insur- 
ance there can be recovered more than an 
indemity; that the re-insurer [reinsured] 


can make a profit out of the re-insurance. 
* XK 


Anomalous as it may be, the rule applied 
by the above cases was unquestionably the law 
when the controversy recently decided by the 
Supreme Court in Fidelity & Deposit Com- 
pany of Maryland v. Pink, 58 S. Ct. 162, arose. 
That was a test case instituted by the Sup- 
erintendent of Insurance of the State of New 
York, as liquidator of Southern Surety Com- 
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pany of New York, for the purpose of getting 
a determination of his right as liquidator of 
insolvent companies to collect full reinsurance 
under the Standard Form of Reinsurance 
Agreement adopted by the Surety Association 
of America in 1930 without having paid or 
being able to pay the loss of the original in- 
sured in full. In view of the rule, it was in- 
cumbent upon Fidelity & Deposit Company 
of Maryland, the reinsurer, to show by the 
language of the 1930 standard form either 
that payment by the reinsured of the loss of 
the original insured is a condition precedent 
or that the indemnity given to the reinsured 
is merely indemnity against loss suffered by 
the reinsured in making such payment. 

The Standard Form of Reinsurance Agree- 
ment reinsures the reinsured ‘against loss” as 
follows: 


“IN CONSIDERATION of the premium 
payable under section 1 hereof 
hereinafter called the REINSURER, does 
hereby reinsure herein- 
after called the REINSURED, under bond 
numbered , together with 
all riders attached thereto, hereinafter 
called the BOND, issued by the Reinsured 
in the penalty of Dollars, 
in favor of 
(obligee), and in behalf of 
hereinafter called the Principal, against 
Joss thereunder and against costs and ex- 
penses, as hereinafter defined, and interest”. 
(Italics mine.) 


Then follow fifteen sections setting forth 
the conditions of the agreement. Section 4 
requires payment of the reinsurance ‘upon 
proof of the payment” by the reinsured of 
the loss under the bond as follows: 


“The Reinsurer’s proportionate share of 
a loss under the bond, of costs and ex- 
penses as hereinafter defined, and of in- 
terest, shall be paid to the Reinsured upon 
proof of the payment of such items by the 
Reinsured, and upon delivery to the Re- 
insurer of copies of all essential documents 
concerned with such loss and costs and the 
payment thereof.” (Italics mine.) 


The principal contentions of the liquidator 
were that the case was controlled by the prior 
decisions and that in view of the Globe case 
and the Allemannia case the draughtsmen of 
the 1930 standard form would have used dif- 
ferent language if they had intended that 
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payment by the reinsured be a condition pre- 
cedent, or that the reinsured be indemnified 
merely against loss suffered in making pay- 
ment. 

The principal contentions of the reinsurer 
were based upon the language of the two pro- 
visions of the standard form quoted above. 
With respect to the provision requiring pay- 
ment of the reinsurance “upon proof of the 
payment” by the reinsured of the loss of the 
original insured, the reinsurer argued that the 
reinsurance contract made payment a con- 
dition precedent because the word “upon” is 
commonly used to express the dependence of 
an obligation upon a condition and the words 
“upon proof of the payment’, etc., corre- 
spond with the common proof of loss clause, 
the effect of which is always to make the 
proof of loss a condition precedent. With re- 
spect to the provision by which the reinsurer 
agrees to “reinsure * * * against loss’’, the 
reinsurer argued that the reinsurance contract 
merely indemnifies the reinsured against pay- 
ment because, an agreement to reinsure being 
an agreement of indemnity, the words “rein- 
sure * * * against loss’, mean “indemnify 
* * * against loss”, and an agreement to in- 
demnify against loss, made with reference to 
a possible claim by a third party against the 
indemnitee, merely indemnifies against pay- 
ment of the claim. 

The United States District Court for the 
Southern District of New York gave judg- 
ment for the liquidator for the full amount o/ 
the reinsurance. In its opinion, reported in 
15 F. Supp. 715, the District Court said (p. 
715): 


“The question presented has been de- 
termined adversely to the contention of the 
defendant in a long line of decisions, which 
have consistently held that under an ordi- 
nary agreement of reinsurance, the obliga- 
tion of a reinsurer is to indemnify the re- 
insured not against payment actually made 
but against liability actually incurred.” 


In support of this statement the court cited 
the Allemannia case and several of the other 


cases referred to above. It apparently relied 
principally upon the conclusion that there is 
no substantial difference between the provis- 
ion in the standard form which requires pay- 
ment of the reinsurance “upon proof of the 
payment” by the reinsured and the provision 
in the pro rata clause of the Allemannia con- 
tract quoted above, which limits the liability 
of the reinsurer to a proportion of the sum 
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“actually paid” to the original insured as fol- the payment” in the standard form should be 
lows: disregarded. 

The Supreme Court granted a writ of cer- 

-* * * and in no event shall this Com-  tiorari and reversed the decision of the Cir- 

pany be liable for an amount in excess of cuit Court of Appeals. In its opinion, re- 

a ratable proportion of the sum actually ported in 58 S. Ct. 162, the Supreme Court, 

paid to the assured * * *”, after stating the facts and quoting the pro- 

visions of the standard form which reinsure 

The judgment of the District Court was af- “against loss” and require payment of the re- 

firmed by the Circuit Court of Appeals for insurance “upon proof of the payment” by 


the Second Circuit. In its opinion, reported — the reinsured, said: 


in 88S F. (2d) 630, that court indicated that 
payment by the reinsured of the loss under 
the bond would have been held to be a con- 
dition precedent to recovery of reinsurance 
but for the decision in the Allemannia case. 
It referred to the provision in the standard 
form which requires payment of the reinsur- 
ance “upon proof of the payment” by the re- 
insured as the “critical words” and said (p. 
631): 


*“* * * There are other provisions, as 
for example those relating to the apportion- 
ment of any collateral, which go to confirm 
the conclusion that the agreement did not 
subject the reinsurer to any liability except 
for a loss actually paid by the reinsured; 
but we need not consider them because we 
shall take it arguendo—and indeed we can- 
not see how it could be taken otherwise— 
that, as a new question, payment of the 
loss was a condition upon the reinsurer’s 
obligation. Were it not for circumstances 
which seem to us conclusive, we should have 
felt ourselves obliged to read the promise 
in the defendant’s sense. 

The controlling fact is the decision of 
the Supreme Court in Allemannia Ins. Co. 
v. Firemen’s Insurance Co., 209 U.S. 326, 
28 S. Ct. 544, 545, 52 L. Ed. 815, 14 Ann. 
Cas. 948, in which there was a clause on 
whose similarity to, and difference from, 
the fourth article of the agreement in suit 
the result at bar must turn.” 


The principal reason for the decision of 
the Circuit Court of Appeals was the fact that 
in the Allemannia case the Supreme Court 
failed to give literal effect to the words “‘act- 
ually paid” in the pro rata clause of the Al- 
lemannia contract quoted above. The court 
said that the Supreme Court “somewhat 
stranzely, ignored” this language. (88 F. 
(2d), p. 631.) It apparently implied that 
because the literal meaning of words “actually 
paid” was disregarded in the Allemannia case, 
the literal meaning of words “upon proof of 


“Petitioner’s counsel maintain that the 
standard form provides for insurance only 
‘against loss’; that the reinsurer thereunder 
becomes liable only upon ‘proof of the pay- 
ment of such items by the Reinsured, and 
upon delivery to the Reinsurer of copies of 
all essential documents concerned with such 
loss and costs and the payment thereof’; 
that payment by the reinsured is a condi- 
tion precedent to the reinsurer’s liability. 
Sundry provisions in the form, indicated 
below, they say lend support to this view. 

Respondent maintains that proof of pay- 
ment is not a prerequisite to recovery. 

Both courts below thought that Alleman- 
nia Fire Insurance Company v. Firemen’s 
Insurance Company (1908), 209 U. S. 326, 
28 S. Ct. 544, 52 L. Ed. 815, 14 Ann. Cas. 
948, required approval of respondent’s con- 
tention. This was error. The defense 
was well taken and should have been sus- 
tained. 

We do not question the general rules con- 
cerning liability of reinsurers announced in 
the Allemannia Case; but the liability under 
any written contract must be determined 
upon consideration of the words employed, 
read in the light of attending circumstances. 

Here the two insurance companies stood 
upon an equal footing; but were experts 
in the field. The language used differs 
materially from that found in the policy of 
the Allemannia Company. There is no 
ambiguity and no circumstance requires dis- 
regard of the ordinary meaning of the 
language. 

The 1930 form provides: ‘The Rein- 
surer does hereby reinsure against loss.’ 
The Allemannia policy declared the com- 
pany ‘hereby agrees to reinsure.’ 

Petitioner’s policy says ‘The reinsurer’s 
proportionate share of the loss * * * shall 
be paid to the reinsured upon proof of the 
payment of such items by the reinsured and 
upon the delivery to the reinsurer of copies 
of all essential documents concerned with 
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such loss and the payment thereof.’ The 
Allemannia policy contained no equivalent 
terms. * * * 


As the standard form of 1930 was adopted’ 


twenty years after the Allemannia case it 
fairly may be assumed that the dissimilar 
language employed was intended to im- 
pose liability different from the one there 
found to exist.” 
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It is to be hoped that the recent decision 
of the Supreme Court has checked at last the 
tendency, strikingly illustrated in the Globe 
case, to attemp. to determine the rights of a 
liquidator of an insolvent reinsured by examin- 
ing prior decisions in search of a controlling 
precedent or rule instead of examining the 
reinsurance contract in search of the parties’ 
intention. 
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